
1 

© M. Jonathan Hayes 2012 

 

 

cdcbaa 
Central District Consumer Bankruptcy Attorneys 

Association 

 

 

Sixth Annual Review of 9th Circuit 
Published Decisions and Selected Other 

Cases on Bankruptcy for 2011 

January 21, 2012 

Presented by:  
Central District Consumer Bankruptcy Attorneys Association 

 

Speakers: 

Hon. Sandra R. Klein 
Bankruptcy Judge, Central District of California, Los Angeles Division 

M. Jonathan Hayes  

 
Where:  

Southwestern Law School  
3050 Wilshire Boulevard  

Los Angeles, CA 90010  
 

Times: 
Registration: 10:00 am - 11:00 am 

CDCBAA Membership Meeting: 10:30 am - 11:00 am 

Program: 11:00 pm - 1:00 pm 

 

 

 

  



2 

© M. Jonathan Hayes 2012 

 

 

  



3 

© M. Jonathan Hayes 2012 

 

 

Contents 
Ransom v. FIA Card Services N.A., 562 U.S. ---, 131 S.Ct. 716 (January, 2011) ...... 21 

Stern v. Marshall, 562 U.S. ---, 131 S.Ct. 2594 (June, 2011) ...................................... 23 

Barrientos v. Wells Fargo Bank (In re Barrientos), 633 F. 3d 1186 (9th Cir. February, 

2011) ............................................................................................................................ 27 

AmeriCredit Financial Services Inc v. Penrod (In re Penrod), 636 F. 3d 1175 (9th Cir. 

February 2011) ............................................................................................................. 28 

Home Funds Direct v. Monroy (In re Monroy), 650 F. 3d 1300 (9th Cir. June 2011) 29 

JJ Re-Bar Corp Inc. v. USA (In re JJ Re-Bar Corp Inc), 644 F. 3d 952  (9th Cir. June 

2011) ............................................................................................................................ 29 

California State Board of Equalization v. Ilko (In re Ilko), 651 F. 3d 1049  (9th Cir. 

June 2011) .................................................................................................................... 31 

Palmdale Hills Property LLC v. Lehman Commercial Paper  (In re Palmdale Hills 

Property LLC), 654 F. 3d 868  (9th Cir. August 2011) ............................................... 32 

California Franchise Tax Board v. Jones (In re Jones), 657 F. 3d 921 (9th Cir. 

September 2011) .......................................................................................................... 33 

Sherman v. S.E.C.  (In re Sherman), 658 F. 3d 1009 (9th Cir. September 2011) ........ 34 

Father M. v. Various Tort Claimants (In Matter of Roman Catholic Archbishop of 

Portland), 657 F. 3d 1008 (9th Cir. November 2011) .................................................. 35 

Carter v. Brooms (In re Brooms), 447 B.R. 258 (9th Cir. BAP January, 2011) .......... 38 

Reswick v. Reswick (In re Reswick), 446 B.R. 362 (9th Cir. BAP February, 2011) .. 39 

In re Margolis (In re Nguyen), 447 B.R. 268 (9th Cir. BAP February, 2011) ............. 40 

Honkanen v. Hopper (In re Honkanen), 446 B.R. 373 (9th Cir. BAP February, 2011)

 ...................................................................................................................................... 42 

Charlie Y, Inc. v. Carey (In re Carey), 446 B.R. 384 (9th Cir. BAP March, 2011) .... 44 

Meyer v. Scholz (In re Scholz), 447 B.R. 887 (9th Cir. BAP March, 2011) ............... 45 

Fry v. Dinan (In re Dinan), 448 B.R. 775 (9th Cir. BAP April, 2011) ........................ 46 

In re Jacqueline Susan Hill, 450 B.R. 885 (9th Cir. BAP May, 2011) ........................ 47 

Samson v. Western Capital Partners, LLC (In re Blixseth), 454 B.R. 92 (9th Cir. BAP 

May, 2011) ................................................................................................................... 48 

Veal v. Home Mortgage Servicing Inc. (In re Veal), 449 B.R. 542 (9th Cir. BAP June, 

2011) ............................................................................................................................ 49 

Western States Glass Corp. v. Barris (In re Bay Area Glass, Inc.), 454 B.R. 86 (9th 

Cir. BAP June, 2011) ................................................................................................... 51 

Orton v. Hoffman (In re Kayne), 453 B.R. 372 (9th Cir. BAP July, 2011) ................. 52 



4 

© M. Jonathan Hayes 2012 

 

 

Edwards v. Wells Fargo Bank (In re Edwards), 454 B.R. 100 (9th Cir. BAP July, 

2011) ............................................................................................................................ 53 

Nady v. Defrantz (In re Defrantz), 454 B.R. 108 (9th Cir. BAP July, 2011) .............. 54 

Ellsworth v. Lifescape Medical Associates (In re Ellsworth), 455 B.R. 904 (9th Cir. 

BAP July, 2011) ........................................................................................................... 56 

Edwards v. Wells Fargo Bank (In re Edwards), 2011 WL 4485560 (9th Cir. BAP July, 

2011) (Unpublished) .................................................................................................... 58 

Pacific Resource Credit Union v. Fish (In re Fish), 456 B.R. 413 (9th Cir. BAP 

August, 2011) ............................................................................................................... 59 

Palmdale Hills Property, LLC v. Lehman Commercial Paper, Inc. (In re Palmdale 

Hills Property, LLC), 654 B.R. 868 (9th Cir. BAP August, 2011) .............................. 60 

Abdelgadir v. BAC Home Loans Servicing (In re Abdelgadir), 455 B.R. 896 (9th Cir. 

BAP August, 2011) ...................................................................................................... 61 

Winterton v. Humitech of Northern California LLC (In re Blue Pine Group, Inc.), 457 

B.R. 64 (9th Cir. BAP August, 2011) .......................................................................... 62 

Marciano v. Fahs (In re Marciano), 459 B.R. 27 (9th Cir. BAP September, 2011) .... 64 

Margulies Law Firm v. Placide (In re Placide), 459 B.R. 64 (9th Cir. BAP September, 

2011) ............................................................................................................................ 65 

California Franchise Tax Board v. Wilshire Courtyard (In re Wilshire Courtyard), 459 

B.R. 416 (9th Cir. BAP September, 2011) ................................................................... 66 

U.S. Trustee v. Tamm (In re Hokulani Square, Inc. ), --- B.R. ---, 2011 WL 5924442 

(9th Cir. BAP November, 2011) .................................................................................. 67 

Barnes v. Belice (In re Belice), 2011 WL 4572003 (9th Cir. BAP December, 2011) 

(unpublished) ............................................................................................................... 68 

De La Salle v. U.S. Bank (In re De La Salle), --- B.R. --- (9th Cir. BAP December, 

2011) ............................................................................................................................ 69 

Benafel v. One West Bank (In re Benafel), --- B.R. ---, 2011 Bankr. Lexis 5121 (9th 

Cir. BAP December, 2011) .......................................................................................... 71 

Standiferd v. United States Trustee, 641 F.3d 1209 (10th Cir., April, 2011) .............. 73 

Calhoun v. U.S. Trustee (In re Calhoun) 650 F.3d 338, (4th Cir., May, 2011) ........... 74 

Botkin v. DuPont Community credit Union (In re Botkin) 650 F.3d 396, (4th Cir., 

June, 2011) ................................................................................................................... 76 

Fisette v. Keller (In re Fisette) --- B.R. ---, 2011 WL 1833189 (8th Cir. BAP, August, 

2011) ............................................................................................................................ 76 

In re Thiel, 446 B.R. 434 (Bkrtcy Id, March, 2011, Meyers J.) ................................... 78 

In re Red Mountain Machinery Company, 448 B.R. 1 (Bkrtcy AZ April, 2011, Haines 

R. J.) ............................................................................................................................. 79 



5 

© M. Jonathan Hayes 2012 

 

 

In re Castillo, 2011 WL 1638164  (Bkrtcy N.D. CA April, 2011, Carlson J.) ............ 80 

In re Nelson, 451 B.R. 918 (Bkrtcy OR April, 2011, Perris J.) ................................... 81 

In re Stanwyck, 450 B.R. 181 (Bkrtcy C.D. Ca. May 2011, Carroll P. J.) .................. 82 

In re Heaton, 2011 WL 1980936 (Bkrtcy N.D. CA. May 2011, Jellen J.) .................. 83 

In re Kamell, 451 B.R. 505 (Bkrtcy C.D. CA. May 2011, Albert J.) .......................... 84 

In re Rinard, 451 B.R. 12 (Bkrtcy C.D. CA. May 2011, Clarkson J.) ......................... 85 

In re Balas and Morales, 449 B.R. 567 (Bkrtcy C.D. CA. June 2011, Donovan J.) .... 86 

In re Hileman, 451 B.R. 522 (Bkrtcy C.D. CA. June 2011, Tighe J.) ......................... 87 

Hamilton v. Greenwich Investors XXVI, LLC, 195 Cal.App.4th 1602 (June 2011) .. 88 

Heller Ehrman LLP Liquidating Debtor v. Arnold & Porter, LLP (In re Heller 

Ehrman), --- B.R. ---, 2011 WL 4542512 (Bkrtcy N.D. CA. September, 2011, Montali 

J.) .................................................................................................................................. 89 

In re Diaz, 459 B.R. 86 (Bkrtcy C.D. CA. October, 2011, Jury J.) ............................. 90 

 

  



6 

© M. Jonathan Hayes 2012 

 

 

  



7 

© M. Jonathan Hayes 2012 

 

 

Attorneys – Sanctions 

p40/  In re Margolis (In re Nguyen), 447 B.R. 268 (9th Cir. BAP 

February, 2011)  
 

Issue:   Were sanctions of $7,500 against counsel properly determined and 

appropriate?             

Holding:   Yes 

 

Orton v. Hoffman (In re Kayne), 453 B.R. 372 (9th Cir. BAP July, 

2011)  
 

Issue:   Were sanctions of $20,000 properly assessed against debtor‘s counsel in 

this case?                          

Holding:   Yes, ―[b]ecause [the attorney] knowingly failed to exercise due 

diligence as a debtor‘s attorney in this case.‖ 

 

Winterton v. Humitech of Northern California LLC (In re Blue Pine 

Group, Inc.), 457 B.R. 64 (9th Cir. BAP August, 2011)  
 

Issue:   Where sanctions against an attorney of $109,000 for filing and 

proceeding with a corporate chapter 7 appropriate?                      

Holding:   Yes 

 

In re Castillo, 2011 WL 1638164  (Bkrtcy N.D. CA April, 2011, 

Carlson J.)  

Issue:  Did the attempt by debtor‘s chapter 7 counsel to collect his fee 

postpetition violate the discharge injunction?  Is disgorgement of all fees the 

appropriate remedy?  

 

Holding:  Yes   
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Automatic Stay 

Palmdale Hills Property LLC v. Lehman Commercial Paper  (In re 

Palmdale Hills Property LLC), 654 F. 3d 868  (9th Cir. August 2011)  
 

Issue:   Does an action to equitably subordinate a secured claim in a bankruptcy 

case require stay relief where the secured creditor is also in a chapter 11 

proceeding?              

Holding:   Yes. 

 

Reswick v. Reswick (In re Reswick), 446 B.R. 362 (9th Cir. BAP 

February, 2011)  
 

Issue:   When the debtor files a second case within one year, is the stay 

automatically lifted as to the debtor only or as to the property of the estate also?           

Holding:   As to the debtor and the property of the estate.  

 

Samson v. Western Capital Partners, LLC (In re Blixseth), 454 B.R. 

92 (9th Cir. BAP May, 2011)  
 

Issue:   When the debtor fails to file a Statement of Intention, is the stay 

automatically terminated as to all of the creditor‘s collateral or just the 

collateral identified in the debtor‘s schedules?                      

Holding:   All of the collateral. 

 

 

Veal v. Home Mortgage Servicing Inc. (In re Veal), 449 B.R. 542 (9th 

Cir. BAP June, 2011)  
 

Issue:   What evidence must a bank, which was not the original lender, present 

to establish its right to relief from stay?  What evidence is required to support a 

proof of claim filed by a mortgage servicing company?                        
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Holding:   The bank seeking relief must show ―it has a property interest in, or is 

entitled to enforce or pursue remedies related to, the secured obligation that 

forms the basis of its motion.‖  For the proof of claim, the ―servicer must show 

it has an agency relationship with a ‗person entitled to enforce‘ the note that is 

the basis of the claim.‖    

 

Edwards v. Wells Fargo Bank (In re Edwards), 454 B.R. 100 (9th Cir. 

BAP July, 2011)  
 

Issue:   Did the court properly grant relief from stay to WFB here where WFB 

had a UD judgment but the debtor filed an adversary proceeding attacking the 

foreclosure sale and the UD judgment?                         

Holding:   Yes. 

 

In re Rinard, 451 B.R. 12 (Bkrtcy C.D. CA. May 2011, Clarkson J.)  

Issue:  In a second filing, is the automatic stay terminated as to the debtor only, 

or as to the debtor and property of the estate?   

 

Holding:  Terminated as to the debtor only.   

 

Avoidance Actions   

Western States Glass Corp. v. Barris (In re Bay Area Glass, Inc.), 454 

B.R. 86 (9th Cir. BAP June, 2011)  
 

Issue:   Where the code says a trustee cannot avoid a preference ―if the transfer 

is less than $5,475,‖ may the trustee avoid an entire transfer of $5,800 or only 

the portion over $5,475?                        

Holding:   The entire transfer.   
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Chapter 13 Issues 

Ransom v. FIA Card Services N.A., 562 U.S. ---, 131 S.Ct. 716 

(January, 2011) 

Issue:  Is a chapter 13 debtor who has no auto loan entitled to deduct the IRS 

allowed amount for ―Vehicle Ownership Costs‖ when computing his chapter 13 

plan payment?       

Holding:  No 

 

Home Funds Direct v. Monroy (In re Monroy), 650 F. 3d 1300 (9th 

Cir. June 2011)  
 

Issue:   Is the Chapter 13 Plan ―Addendum‖ used in the Central District of 

California appropriate?             

Holding:   Yes.   

 

Nady v. Defrantz (In re Defrantz), 454 B.R. 108 (9th Cir. BAP July, 

2011)  
 

Issue:   Does a debtor have an absolute right to convert from chapter 13 to 

chapter 7 even though there is a pending motion to dismiss the chapter 13 with 

prejudice?                           

Holding:   Yes. 

 

Ellsworth v. Lifescape Medical Associates (In re Ellsworth), 455 B.R. 

904 (9th Cir. BAP July, 2011)  
 

Issue:   Was the chapter 13 here properly dismissed with prejudice?                           

Holding:   Yes. 
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De La Salle v. U.S. Bank (In re De La Salle), --- B.R. --- (9th Cir. BAP 

December, 2011)  
 

Issue:   Must chapter 13 debtors make the regular monthly payment to a secured 

creditor when they dispute that the secured creditor is secured and/or is owed 

anything?  Did the court properly convert the case to chapter 7 here?                           

Holding:   Yes.  Yes. 

 

Benafel v. One West Bank (In re Benafel), --- B.R. ---, 2011 Bankr. 

Lexis 5121 (9th Cir. BAP December, 2011)  
 

Issue:   To determine whether real property is the debtor‘s principle residence 

for purposes of modification of the debt, does the court look at the date the loan 

agreement was made or the petition date?                           

Holding:   The petition date 

 

Fisette v. Keller (In re Fisette) --- B.R. ---, 2011 WL 1833189 (8th Cir. 

BAP, August, 2011) 
  

Issue:  Must a debtor receive a discharge in order to strip a completely 

unsecured lien in a chapter 13?   

  

Holding:  No.    

  

In re Thiel, 446 B.R. 434 (Bkrtcy Id, March, 2011, Meyers J.)  

Issue:  Does the debtor‘s chapter 13 plan here pay a sufficient amount ―to 

unsecured creditors‖ to be confirmed?  

 

Holding:   No.  ―Debtor's Plan must propose payments sufficient to cover the 

attorney's fees, administrative expenses and secured claims to be paid through 

the Plan, in addition to Debtors' projected disposable income which must be 

paid to ‘unsecured creditors’ alone.” 
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In re Hileman, 451 B.R. 522 (Bkrtcy C.D. CA. June 2011, Tighe J.)  

Issue:  Where the secured creditor has obtained relief from stay in a chapter 13 

case, does confirmation of a plan prevent the bank from foreclosing without 

further order of the court?     

 

Holding:  Yes 

 

In re Diaz, 459 B.R. 86 (Bkrtcy C.D. CA. October, 2011, Jury J.)  

Issue:  Must a chapter 13 debtor contribute tax refunds received from 

prepetition earnings to the Plan?     

 

Holding:  No.   

 

 

Chapter 11 Issues 

JJ Re-Bar Corp Inc. v. USA (In re JJ Re-Bar Corp Inc), 644 F. 3d 

952  (9th Cir. June 2011)  
 

Issue:   Where the chapter 11 plan enjoins any collection activity against co-

obligors of debts and the IRS did not object, is the plan provision unenforceable 

as to the IRS under the Anti-Injunction Act?             

Holding:   Yes.   

 

Abdelgadir v. BAC Home Loans Servicing (In re Abdelgadir), 455 

B.R. 896 (9th Cir. BAP August, 2011)  
 

Issue:   When determining whether anti-modification in chapter 11 of a home 

loan applies, do the parties look at the status of the property on the petition date 

or the confirmation date?                      

Holding:   The petition date. 
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California Franchise Tax Board v. Wilshire Courtyard (In re 

Wilshire Courtyard), 459 B.R. 416 (9th Cir. BAP September, 2011)  
 

Issue:   Did the bankruptcy court have subject matter jurisdiction here over a 

dispute between the FTB and the debtor‘s owners (partners)?                       

Holding:   No 

 

In re Red Mountain Machinery Company, 448 B.R. 1 (Bkrtcy AZ 

April, 2011, Haines R. J.)  

Issue:  Can the unsecured claim here be separately classified in the chapter 11 

Plan?  Are the other requirements for confirmation of the plan met here?  

 

Holding:  Yes   

 

In re Kamell, 451 B.R. 505 (Bkrtcy C.D. CA. May 2011, Albert J.)  

Issue:  Is the absolute priority rule still mandatory in individual chapter 11 

cases?   

 

Holding:  Yes.    

 

 

Claims      

Pacific Resource Credit Union v. Fish (In re Fish), 456 B.R. 413 (9th 

Cir. BAP August, 2011)  
 

Issue:   Did the creditor here file a proper informal proof of claim?                          

Holding:   Yes. 
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Margulies Law Firm v. Placide (In re Placide), 459 B.R. 64 (9th Cir. 

BAP September, 2011)  
 

Issue:   Is the claim for attorneys fees, on the facts here, reasonable?   Who has 

the burden of proving reasonableness?                     

Holding:   No, the fees were not reasonable and the attorney has the burden.   

 

Discharge 

Barrientos v. Wells Fargo Bank (In re Barrientos), 633 F. 3d 1186 

(9th Cir. February, 2011)  
 

Issue:   When a creditor violates the discharge injunction, it is appropriate for 

the debtor to seek redress by filing a complaint beginning an adversary 

proceeding?               

Holding:   No, redress must be sought by motion pursuant to FRBP 9020. 

 

Sherman v. S.E.C.  (In re Sherman), 658 F. 3d 1009 (9th Cir. 

September 2011)  
 

Issue:   For a debt to be non-dischargeable under section 523(a)(19), must the 

debtor be the violator of securities law?              

Holding:   Yes. 

 

Honkanen v. Hopper (In re Honkanen), 446 B.R. 373 (9th Cir. BAP 

February, 2011)  
 

Issue:   Where a real estate agent is guilty of breach of fiduciary duties to her 

client, is that a non-dischargeable debt under section 523(a)(4)?  Did the client 

establish fraud before the bankruptcy court using collateral estoppel?               

Holding:   No and No.   

 



15 

© M. Jonathan Hayes 2012 

 

 

Charlie Y, Inc. v. Carey (In re Carey), 446 B.R. 384 (9th Cir. BAP 

March, 2011)  
 

Issue:   Is a general request for attorneys fees in a complaint sufficient to 

warrant an award of attorneys fees, assuming the party is otherwise entitled to 

an award of fees?                 

Holding:   Yes.  The issue of whether the fees must be proven at trial or may be 

proven by post-trial motion is left open.   

 

Fry v. Dinan (In re Dinan), 448 B.R. 775 (9th Cir. BAP April, 2011)  
 

Issue:   Is a creditor who prevails on a non-dischargeability action under section 

523(a)(14) entitled to attorneys fees provided for in the promissory note?                      

Holding:   Yes 

 

Barnes v. Belice (In re Belice), 2011 WL 4572003 (9th Cir. BAP 

December, 2011) (unpublished) 
 

Issue:   Were oral statements made by the debtor sufficient to support a finding 

that the debtor committed fraud or were the statements about his ―financial 

condition‖ which to be actionable had to be in writing?                           

Holding:   The oral statements made supported a finding of fraud and therefore 

non-dischargeability. 

 

Standiferd v. United States Trustee, 641 F.3d 1209 (10th Cir., April, 

2011) 
  

Issue:  Is denial of the discharge appropriate based on chapter 7 debtor‘s pre-

conversion failure to obey the Chapter 13 confirmation order. 

  

Holding:  Yes under these facts.    

 

 



16 

© M. Jonathan Hayes 2012 

 

 

In re Nelson, 451 B.R. 918 (Bkrtcy OR April, 2011, Perris J.)  

Issue:  Is the debt here a Domestic Support Obligation (DSO) or a general 

unsecured debt?    

 

Holding:  A general unsecured debt. 

 

In re Heaton, 2011 WL 1980936 (Bkrtcy N.D. CA. May 2011, Jellen 

J.)  

Issue:  Is an award of attorneys fees to the debtor in this adversary proceeding 

appropriate?  Can the bank setoff the fees against the debt? 

 

Holding:  Yes as to the award.  No as to the setoff.      

 

Exemptions 

Botkin v. DuPont Community Credit Union (In re Botkin) 650 F.3d 

396, (4th Cir., June, 2011) 
  

Issue:  Must a debtor actually claim an exemption on Schedule C in order to 

avoid a judgment lien under section 522(f)? 

  

Holding:  No.    

 

Dismissal - Abuse 

Calhoun v. U.S. Trustee (In re Calhoun) 650 F.3d 338, (4th Cir., May, 

2011) 
  

Issue:  Did the bankruptcy court err in dismissing this chapter 7 case under the 

totality of the circumstances?   

  

Holding:  No.    
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Other  

 

Stern v. Marshall, 562 U.S. ---, 131 S.Ct. 2594 (June, 2011) 

Issue:  Is 28 USC 157, the section that designates ―core proceedings,‖ 

unconstitutional to the extent that it gives bankruptcy judges power to rule on a 

―traditional action at common law‖ when the action is a counter-claim to a 

claim brought in the bankruptcy court in the first instance? 

Holding:  Yes 

 

AmeriCredit Financial Services Inc v. Penrod (In re Penrod), 636 F. 

3d 1175 (9th Cir. February 2011)  
 

Issue:   Should the Penrod Petition for Rehearing be heard by the 9
th

 Circuit en 

banc?             

Holding:   No.    

 

Father M. v. Various Tort Claimants (In Matter of Roman Catholic 

Archbishop of Portland), 657 F. 3d 1008 (9th Cir. November 2011)  
 

Issue:   Is it proper on the facts here that discovery documents be disclosed to 

the public?             

Holding:   Yes in part and no in part.   

 

Carter v. Brooms (In re Brooms), 447 B.R. 258 (9th Cir. BAP 

January, 2011)  
 

Issue:   Must an assignee of a judgment produce proof of the terms of the 

assignment and the consideration for the assignment?  Where the court orders 

proof and the order is ignored, may the bankruptcy rule that the underlying debt 

is discharged?       

Holding:   Yes if the court so orders.  Yes as a sanction for failing to follow the 

order. 
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Meyer v. Scholz (In re Scholz), 447 B.R. 887 (9th Cir. BAP March, 

2011)  
 

Issue:   Are Railroad Retirement Act benefits includable in CMI?  Are Railroad 

Retirement Act benefits ―considered when calculating projected disposable 

income‖?                    

Holding:   Yes – No.  

 

In re Jacqueline Susan Hill, 450 B.R. 885 (9th Cir. BAP May, 2011)  
 

Issue:   Did the court properly order disgorgement of $50 from a paid petition 

preparer on the facts here?                      

Holding:   Yes 

 

Palmdale Hills Property, LLC v. Lehman Commercial Paper, Inc. (In 

re Palmdale Hills Property, LLC), 654 B.R. 868 (9th Cir. BAP 

August, 2011)  
 

Issue:   Is the transaction here a ―true sale‖ or a disguised loan and security 

transaction?  Did the entity that filed a proof of claim here have authority to do 

so?                           

Holding:   A true sale.  Yes.   

 

Marciano v. Fahs (In re Marciano), 459 B.R. 27 (9th Cir. BAP 

September, 2011)  
 

Issue:   Was the entry of an order for relief in the involuntary proceedings here 

appropriate?                       

Holding:   Yes  
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U.S. Trustee v. Tamm (In re Hokulani Square, Inc. ), --- B.R. ---, 2011 

WL 5924442 (9th Cir. BAP November, 2011)  
 

Issue:   Is a chapter 7 trustee, when computing his fees for administration of the 

estate, entitled to include a credit bid made by a secured creditor when buying 

property from the estate?                           

Holding:   No. 

 

In re Stanwyck, 450 B.R. 181 (Bkrtcy C.D. Ca. May 2011, Carroll P. 

J.)  

Issue:  Are motions to dismiss adversary complaints appropriate here?  Is the 

plaintiff here a ―vexatious litigant‖?  Should the plaintiff be required to post a 

security bond before proceeding?   

 

Holding:  Yes as to each.   

 

In re Balas and Morales, 449 B.R. 567 (Bkrtcy C.D. CA. June 2011, 

Donovan J.)  

Issue:  Are two men, properly married under the laws of California, eligible to 

file a joint bankruptcy case?   

 

Holding:  Yes.  Note:  Nineteen Central District judges concurred and signed 

this opinion.  

 

 

Heller Ehrman LLP Liquidating Debtor v. Arnold & Porter, LLP (In 

re Heller Ehrman), --- B.R. ---, 2011 WL 4542512 (Bkrtcy N.D. CA. 

September, 2011, Montali J.)  

Issue:  Does the bankruptcy court have jurisdiction to hear and enter a final 

judgment on the fraudulent conveyance actions here?       

 

Holding:  Yes (Note: this was reversed by the district court)   
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Property of the Estate 

Edwards v. Wells Fargo Bank (In re Edwards), 2011 WL 4485560 

(9th Cir. BAP July, 2011) (Unpublished)  
 

Issue:   May a chapter 7 debtor sue a bank for an alleged wrongful foreclosure 

which occurred before the petition was filed?                  

Holding:   No, the debtor has no standing until the trustee abandons the claim. 

 

Hamilton v. Greenwich Investors XXVI, LLC, 195 Cal.App.4th 1602 

(June 2011)  

Issue:  Where the debtor fails to schedule a claim against the bank, may the 

state court dismiss the case?     

 

Holding:  Yes 

 

 

Taxes 

California State Board of Equalization v. Ilko (In re Ilko), 651 F. 3d 

1049  (9th Cir. June 2011)  
 

Issue:   Is sales tax assessed against an individual under the California 

―responsible person‖ statute a tax and therefore non-dischargeable under 

section 523(a)(1)?              

Holding:   Yes. 

 

California Franchise Tax Board v. Jones (In re Jones), 657 F. 3d 921 

(9th Cir. September 2011)  
 

Issue:   Is the three year lookback rule for non-dischargeability of taxes tolled 

during the pendency of a prior chapter 13?             

Holding:   Not on the facts here. 
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Supreme Court Cases 

2011 
by M. Jonathan Hayes     

 

 

Ransom v. FIA Card Services N.A., 562 U.S. ---, 131 S.Ct. 716 

(January, 2011) 

Issue:  Is a chapter 13 debtor who has no auto loan entitled to deduct the IRS 

allowed amount for ―Vehicle Ownership Costs‖ when computing his chapter 13 

plan payment?       

Holding:  No 

Justice Elena Kagan for an 8-1 court, Scalia dissenting 

BAPCPA added a means test to the Bankruptcy Code in 2005 which requires 

prospective consumer debtors to make various computations in order to 

determine if the chapter 7 filing would be an abuse ―of the provisions of this 

chapter.‖  The amendments also require ―above-median‖ chapter 13 debtors to 

make essentially the same computations to compute the chapter 13 plan 

payment.   

Chapter 13 debtors propose a plan to the chapter 13 trustee and their creditors.  

The plan proposes to pay the debtor‘s ―disposable income‖ each month to the 

chapter 13 trustee for either three years or five years.  The Bankruptcy Code 

now provides a specific methodology for computing the plan payment.  In 

general, the debtor begins with his income and deducts ―reasonably necessary‖ 

living expenses.   For ―above-median‖ debtors, as the debtor is here, 

―reasonably necessary expenses‖ are determined in part by various charts 

prepared by the Internal Revenue Service and used by the IRS when attempting 

to collect taxes.  The chart in question is called ―Vehicle Ownership Cost,‖ and 

it allows $471.00 for a debtor‘s ―First Car‖ and $322.00 for the ―Second Car.‖ 

In this case, because the debtor owned one car, he deducted $471.00 from his 

income when computing his disposable income and therefore his plan payment.  

A credit card company objected on the ground that the ownership chart 

deduction applies only to debtors who are making car loan or lease payments – 
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which Mr. Ransom was not and therefore his plan payment should be $471.00 

higher for five years.  The bankruptcy court agreed.  The 9
th

 Circuit BAP and 

Court of Appeals affirmed.   

The Supreme Court also affirmed.  Congress, of course, decides what is 

deductible, but the relevant provision of the code, §§1325(b)(2)(A)(i) and (ii)  – 

which Justice Kagan set forth twice in her opinion – provides that ―[t]he 

debtor‘s monthly expenses shall be the debtor‘s applicable monthly expense 

amounts specified under the National Standards and Local Standards.‖   The 

code does not define applicable.  The debtor argued that the ownership chart is 

―applicable‖ to him because he owns ―one car,‖ and he is permitted to use the 

―Local Standard table that corresponds to his geographic location, income, 

family size, or number of cars.‖  This makes sense, he continued, because 

debtors who own vehicles have ownership costs even if they make no 

payments.  By denying a person the right to deduct the chart amount, debtors 

will be motivated to incur debt before filing or to take out a small loan before 

filing, which would then permit them to deduct the Local Standards amount. 

The creditor countered that the IRS operating manual allows a taxpayer to 

deduct the ownership cost only when the taxpayer is making loan or lease 

payments on the car.  The issue was whether it is appropriate to consider the 

IRS‘s view of when the chart is applicable to a chapter 13 debtor.  The Supreme 

Court concluded that, ―[a]lthough the statute does not incorporate the IRS‘s 

guidelines, courts may consult this material in interpreting the National and 

Local Standards;  after all, the IRS uses those tables for a similar purpose—to 

determine how much money a delinquent taxpayer can afford to pay the 

Government.  The guide-lines of course cannot control if they are at odds with 

the statutory language.‖ 

The Court‘s opinion further notes that if Congress intended the debtor to be 

able to deduct every chart, it would not have used the word applicable.  That 

term serves as a ―filter‖ – i.e., the debtor may take the deduction only if ―that 

deduction is appropriate for him.‖  Further, ―consideration of BAPCPA‘s 

purpose strengthens our reading of the term ‗applicable.‘‖  Congress intended 

debtors to repay ―the maximum they can afford.‖ 

In his dissent, Justice Scalia focuses on the text of the statute.  Moreover, he 

argues, the IRS use of the charts should not be determinative or even relevant, 

as the IRS ―directive forms no part of the Local Standards to which the statute 

refers.‖   He contends that the debtor‘s interpretation of Congress‘ intent in the 

language that it used is reasonable, and he notes that there are other deductions 

that are allowed for which the statute limits the deduction to that which is 
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―reasonable and necessary,‖ such as care of elderly parents, health and 

disability insurance, certain energy costs.   Given Congress‘s efforts to  make 

the computations specific, it is ―strange for Congress to limit the car-ownership 

deduction to the somewhat peculiar category ‗cars subject to any amount 

whatever of outstanding indebtedness‘ by the mere word ‗applicable,‘ meant as 

incorporation of a limitation that appears in instructions to IRS agents.‖ 

 

Stern v. Marshall, 562 U.S. ---, 131 S.Ct. 2594 (June, 2011) 

Issue:  Is 28 USC 157, the section that designates ―core proceedings,‖ 

unconstitutional to the extent that it gives bankruptcy judges power to rule on a 

―traditional action at common law‖ when the action is a counter-claim to a 

claim brought in the bankruptcy court in the first instance? 

Holding:  Yes 

Justice John Roberts for a 5-4 court, Scalia concurring, Breyer dissented with 

Ginsburg, Sotomayor and Kagen joining him  

Vickie Lynn Marshall, aka Anna Nicole Smith (―Vickie‖), filed chapter 11 in 

Los Angeles.  Pierce Marshall, son of Vickie‘s deceased husband (―Pierce‖) 

filed an adversary proceeding in the bankruptcy ―contending that Vickie had 

defamed him by inducing her lawyers to tell members of the press that he had 

engaged in fraud to gain control of his father‘s assets.‖  Pierce also filed a Proof 

of Claim in the case.  Vickie responded to Pierce‘s complaint with a counter-

claim ―for tortious interference with the gift she expected from [her deceased 

husband].‖  The bankruptcy court ruled in favor of Vickie on the non-

dischargeability claim and subsequently ruled in her favor on her counter-claim 

entering judgment in her favor for $425 million.  Pierce appealed arguing, 

among other things, that the bankruptcy court did not have jurisdiction to rule 

on the counter-claim.  The district court agreed that the bankruptcy judge did 

not have jurisdiction but took additional evidence and entered its own judgment 

against Pierce.  The 9
th

 Circuit Court of Appeals reversed the district court on 

different grounds and the Supreme Court reversed the Court of Appeals and 

remanded the case to it.  On remand, the Court of Appeals reversed the district 

court agreeing that the bankruptcy court had no jurisdiction.    

The Supreme Court affirmed.  ―[W]e must resolve two issues: (1) whether the 

Bankruptcy Court had the statutory authority under 28 U. S. C. §157(b) to issue 
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a final judgment on Vickie‘s counterclaim; and (2) if so, whether conferring 

that authority on the Bankruptcy Court is constitutional.‖   

As to the first issue, section 157 provides that ―‘Core proceedings include, but 

are not limited to‘ 16 different types of matters, including ‗counterclaims by [a 

debtor‘s] estate against persons filing claims against the estate.‘ §157(b)(2)(C).‖  

―Vickie‘s counterclaim against Pierce for tortious interference is a ‗core 

proceeding‘ under the plain text of §157(b)(2)(C).‖  Vickie argued that even if 

the counter-claim was not a core proceeding, section 157(b)(5) was not 

jurisdictional and could be waived.  Since Pierce did not object to the 

jurisdiction of the bankruptcy court until after trial, he waived the right to force 

the proceeding to the district court.  The Supreme Court agreed.  ―Section 157 

allocates the authority to enter final judgment between the bankruptcy court and 

the district court. See §§157(b)(1), (c)(1).  That allocation does not implicate 

questions of subject matter jurisdiction. See §157(c)(2) (parties may consent to 

entry of final judgment by bankruptcy judge in non-core case).  By the same 

token, §157(b)(5) simply specifies where a particular category of cases should 

be tried.‖  In fact the parties agreed early on that the issue of the proof of claim 

would be resolved in the adversary proceeding.  ―Pierce repeatedly stated to the 

Bankruptcy Court that he was happy to litigate there.  We will not consider his 

claim to the contrary, now that he is sad.‖ ―If Pierce believed that the 

Bankruptcy Court lacked the authority to decide his claim for defamation, then 

he should have said so—and said so promptly.‖   

As to the second issue, ―Although we conclude that §157(b)(2)(C) permits the 

Bankruptcy Court to enter final judgment on Vickie‘s counterclaim, Article III 

of the Constitution does not.‖  ―When a suit is made of ‗the stuff of the 

traditional actions at common law tried by the courts at Westminster in 1789,‘ 

and is brought within the bounds of federal jurisdiction, the responsibility for 

deciding that suit rests with Article III judges in Article III courts.  The 

Constitution assigns that job—resolution of ‗the mundane as well as the 

glamorous, matters of common law and statute as well as constitutional law, 

issues of fact as well as issues of law‘—to the Judiciary.‖  ―Here Vickie‘s claim 

is a state law action independent of the federal bankruptcy law and not 

necessarily resolvable by a ruling on the creditor‘s proof of claim in 

bankruptcy.‖  Congress therefore cannot pass a law providing that the issue 

many be resolved by a non-Article III court.    

As to the argument that Vickie‘s claim is a ―‘public right‘ that can be decided 

outside the Judicial Branch‖ should Congress so choose, the Court said, ―[i]f a 

statutory right is not closely intertwined with a federal regulatory program 

Congress has power to enact, and if that right neither belongs to nor exists 
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against the Federal Government, then it must be adjudicated by an Article III 

court.‖  ―Vickie‘s counterclaim—like the fraudulent conveyance claim at issue 

in Granfinanciera —does not fall within any of the varied formulations of the 

public rights exception in this Court‘s cases.  It is not a matter that can be 

pursued only by grace of the other branches, as in Murray‘s Lessee, or one that 

‗historically could have been determined exclusively by‘ those branches.  The 

claim is instead one under state common law between two private parties.  It 

does not ‗depend[ ] on the will of congress; Congress has nothing to do with 

it.‘‖  ―What is plain here is that this case involves the most prototypical exercise 

of judicial power: the entry of a final, binding judgment by a court with broad 

substantive jurisdiction, on a common law cause of action, when the action 

neither derives from nor depends upon any agency regulatory regime.‖ 

As to the argument that Pierce had filed a proof of claim and therefore the 

bankruptcy court should resolve the proof of claim and all issues relating to it, 

the court said ―Pierce‘s claim for defamation in no way affects the nature of 

Vickie‘s counterclaim for tortious interference as one at common law that 

simply attempts to augment the bankruptcy estate—the very type of claim that 

we held in Northern Pipeline and Granfinanciera must be decided by an Article 

III court.‖  ―[T]here was never any reason to believe that the process of 

adjudicating Pierce‘s proof of claim would necessarily resolve Vickie‘s 

counterclaim.‖ 

Scalia concurred saying:  ―in my view an Article III judge is required in all 

federal adjudications, unless there is a firmly established historical practice to 

the contrary.  For that reason—and not because of some intuitive balancing of 

benefits and harms—I agree that Article III judges are not required in the 

context of territorial courts, courts-martial, or true ‗public rights‘ cases.  

Perhaps historical practice permits non-Article III judges to process claims 

against the bankruptcy estate, the subject has not been briefed, and so I state no 

position on the matter.  But Vickie points to no historical practice that 

authorizes a non-Article III judge to adjudicate a counterclaim of the sort at 

issue here.‖ 

Breyer dissented primarily arguing that having the bankruptcy court make these 

types of rulings was efficient and because the appeal is to the district court, 

Article III is not abused.  ―[C]ompulsory counterclaims involve the same 

factual disputes as the claims that may be finally adjudicated by the bankruptcy 

courts.  [U]nder these circumstances, a constitutionally required game of 

jurisdictional ping-pong between courts would lead to inefficiency, increased 

cost, delay, and needless additional suffering among those faced with 

bankruptcy.‖      
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Barrientos v. Wells Fargo Bank (In re Barrientos), 633 F. 3d 1186 

(9th Cir. February, 2011)  
 

Issue:   When a creditor violates the discharge injunction, it is appropriate for 

the debtor to seek redress by filing a complaint beginning an adversary 

proceeding?               

Holding:   No, redress must be sought by motion pursuant to FRBP 9020. 

Appeal from District Court 

 

Judge Robert C. Jones, 

 

The debtor filed chapter 7 and received a discharge.  Thereafter he discovered 

that a credit reporting agency ―continued to report [debtor‘s] previous debt to 

Wells Fargo Bank, N.A.  When [the debtor] disputed the debt, one or more of 

the agencies contacted [WFB], who allegedly verified a debt of $80,831 in 

violation of § 524.‖  The debtor filed a complaint with the bankruptcy court 

with ―a single cause of action for contempt for violation of § 524, seeking an 

injunction, a ‗coercive fine,‘ declaratory relief, and attorney‘s fees.‖  WFB filed 

a motion to dismiss ―which the bankruptcy court granted . . . ruling that . . . § 

105 creates no private right of action to sue for a violation of § 524.  The 

district court affirmed . . . and noted that [the debtor‘s] remedy was to seek a 

contempt order directly in the bankruptcy court.‖ 

 

The 9
th

 Circuit affirmed.  ―We have previously ruled after significant discussion 

that the availability of contempt proceedings under §105 for violation of a 

discharge injunction under §524 does not create a private right of action for 

damages.‖  Also, ―it appears that the Bankruptcy Rules require that an action 

for contempt arising out of the violation of an order issued in a bankruptcy case 

must be brought by motion in the bankruptcy case.‖  ―Bankruptcy Rule 9020 

provides that Bankruptcy Rule 9014 governs contempt proceedings in 

bankruptcy.  Fed. R. Bankr. P. 9020 (‗Rule 9014 governs a motion for an order 

of contempt made by the United States trustee or a party in interest.‘).  



28 

© M. Jonathan Hayes 2012 

 

 

Bankruptcy Rule 9014 in turn is the rule that governs contested matters.  In 

other words, a contempt proceeding by the United States trustee or a party in 

interest in bankruptcy is a contested matter.‖  Rule 7001 does not apply because 

although the debtor is seeking an injunction, it is only for an order that he 

already has.  Also, the debtor has asked for damages therefore it is not an action 

for equitable relief.    

 

AmeriCredit Financial Services Inc v. Penrod (In re Penrod), 636 F. 

3d 1175 (9th Cir. February 2011)  
 

Issue:   Should the Penrod Petition for Rehearing be heard by the 9
th

 Circuit en 

banc?             

Holding:   No.           

appeal from the BAP 

 

Judge Bea dissenting 

   

Penrod dealt with the issue of whether an auto loan which financed not only the 

purchase of a vehicle but also the remaining balance owed on the previous loan 

is a ―purchase money loan‖ at least for purposes of section 1325(a)(*)[the 

―hanging paragraph].  The 9
th

 Circuit three judge panel affirmed the BAP and 

ruled that the loan is ―purchase money‖ only to the extent of the portion relating 

to the purchase of the new vehicle and unsecured as to the remainder.  The 

creditor then sought a rehearing en banc.  The request was put to vote of ―the 

active judges of the court,‖ i.e., all of the 9
th

 Circuit Court of Appeal judges and 

there were not enough votes so the request was denied.  Judge Bea wrote an 

opinion dissenting.         

 

The panel reads Congress‘s revisions to the Bankruptcy Code to mean 

the exact opposite of what the plain language says.  In re Penrod, 611 

F.3d 1158, 1159 (9th Cir. 2010).  In doing so, the panel renders the 

relevant statute, 11 U.S.C. § 1325(a)(*), completely meaningless.  In 

contrast, each of the other eight circuits to address this statute have 

been unwilling to re-write its plain language, and have instead enforced 

it.  Further, by ignoring how automobiles are actually financed, the 

panel‘s revision leaves an already struggling auto industry in perilous 

waters and affects thousands of commercial transactions each year. 

Thus finding ourselves on the wrong end of an eight to one circuit split, 

we respectfully dissent from the denial of rehearing en banc. 
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Neither loan would ever have been made by the car companies absent a 

secured interest.  The debtor should not be able to turn a secured loan 

into an unsecured loan just by deciding to buy a newer car.  This 

change is a complete reversal of the rules by which thousands of loans 

have been made in one of this country‘s largest industries.  In this 

economy, such a ruling hardly helps the already struggling car industry. 

As the panel recognized, approximately one-third of the car sales in 

America involve a trade-in vehicle with a negative equity balance. 

 

Note:  The Petition for Rehearing was filed on August 30, 2010.  This Order 

was entered on February 28, 2011.  Note also:  The Supreme Court denied the 

Petition for Writ of Certiorari in mid-2011.   

 

 

Home Funds Direct v. Monroy (In re Monroy), 650 F. 3d 1300 (9th 

Cir. June 2011)  
 

Issue:   Is the Chapter 13 Plan ―Addendum‖ used in the Central District of 

California appropriate?             

Holding:   Yes.         

appeal from the BAP 

 

Note:  Lee Raphael represented the creditor and Eric Clark represented the 

debtor.   

 

The 9
th

 Circuit simply attached the BAP opinion and adopted it as its own 

verbatim without any comment.    

 

 

JJ Re-Bar Corp Inc. v. USA (In re JJ Re-Bar Corp Inc), 644 F. 3d 

952  (9th Cir. June 2011)  
 

Issue:   Where the chapter 11 plan enjoins any collection activity against co-

obligors of debts and the IRS did not object, is the plan provision unenforceable 

as to the IRS under the Anti-Injunction Act?             

Holding:   Yes.         
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appeal from the BAP 

 

Judge Margaret McKeown 

JJ Re-Bar filed a chapter 11 in 1998.  Subsequently it filed a plan which was 

confirmed.  The plan provided  

 

The Order of Confirmation shall constitute a permanent stay and 

permanent injunction prohibiting any action by any party against the 

DEBTOR, against property of the DEBTOR, or against any party based 

upon a claim, which existed prior to Confirmation, pursuant to which 

the DEBTOR is the primary obligor which existed prior to 

confirmation. 

 

The IRS did not object to the plan.  The debtor owed the IRS $1.6 million in 

payroll taxes.  The debtor began making the payments required by the Plan and 

has continued to make the payments.  In 2007, the IRS began attempts to collect 

from the debtor‘s officers personally.  The debtor filed a motion to enforce the 

plan and to hold the IRS in contempt.  ―The bankruptcy court denied [the 

debtor‘s] motion, concluding that the Anti-Injunction Act prohibited the court 

from exercising jurisdiction over the IRS‘s collection efforts and, even if the 

court had jurisdiction, the assessment of the [trust fund penalty tax] did not 

violate the terms of the Plan because [the debtor] was not the ‗primary obligor‘ 

on the [trust fund penalty tax] liability.‖  The BAP affirmed. 

 

The 9
th

 Circuit affirmed.  ―The Anti-Injunction Act, 26 U.S.C. § 7421(a), 

provides that ‗no suit for the purpose of restraining the assessment or collection 

of any tax shall be maintained in any court by any person, whether or not such 

person is the person against whom such tax was assessed.‘  The purpose of the 

Act is to protect ‗the Government‘s need to assess and collect taxes as 

expeditiously as possible with a minimum of preenforcement judicial 

interference, ‗and to require that the legal right to the disputed sums be 

determined in a suit for refund.‘‖  ―In effect, [the debtor] seeks to have the 

bankruptcy plan trump the Anti-Injunction Act in an effort to avoid the 

assessment of an otherwise uncontested tax.  The Anti-Injunction Act has no 

such loophole or exception and we decline to create one here.‖  The opinion 

also says that the individuals are the ―primary obligors‖ of the trust fund 

penalty tax and therefore the plan provision does not apply.  The court 

commented in a footnote that it was inclined to rule that the debtor has no 

standing in any event but ―we assume standing based on [the debtor‘s] 

representations at oral argument that its business operations would be severely 

disrupted by the imposition of the [trust fund tax].‖   
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California State Board of Equalization v. Ilko (In re Ilko), 651 F. 3d 

1049  (9th Cir. June 2011)  
 

Issue:   Is sales tax assessed against an individual under the California 

―responsible person‖ statute a tax and therefore non-dischargeable under 

section 523(a)(1)?              

Holding:   Yes. 

appeal from the BAP 

 

Judge Meredith Jury (note:  Judge Jury wrote the BAP opinion which the 9
th

 

Circuit adopted verbatim)  

 

The debtor filed chapter 7 in 2001 and received a discharge.  Two years later 

the SBE assessed a sales tax against him of about $85,000 as the ―responsible 

person‖ for a corporation he owned.  The Debtor moved the bankruptcy court 

for a determination that the debt was discharged.  The bankruptcy court ruled 

for the debtor.  The BAP reversed.   

 

The 9
th

 Circuit affirmed the BAP finding the tax to be non-dischargeable.  The 

debtor argued that the ―responsible person liability‖ was not a tax.  The court 

ruled it is a tax because it is an ―involuntary pecuniary burden imposed by the 

legislature under the taxing power of the state for public purposes.‖  The court 

points out that the rationale applies to payroll taxes as well according to the 

Supreme Court in Sotelo, 1978.    The debtor next argued that it is not a tax ―on 

or measured by income or gross receipts, required to be collected or withheld 

and for which the debtor is liable in whatever capacity, and an excise tax.‖   

Specifically he argued that it is not a tax on gross receipts, just on some 

receipts.  The court rejected that.  The debtor argued that the tax is an excise tax 

and is therefore discharged under 507(a)(8)(E) – i.e., the transaction occurred 

more than three years ago.  The SBE conceded that it is an excise tax and the 

court agreed but that it is also a tax ―measured by gross receipts, required to be 

collected. . . ―  The ―types‖ of taxes overlap.  The SBE argued that the tax had 

not been assessed when the chapter 7 filed and was non-dischargeable on that 

basis.  The debtor argued that the assessment was too late under California law.  

The court disagreed that the assessment was too late.        
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Palmdale Hills Property LLC v. Lehman Commercial Paper  (In re 

Palmdale Hills Property LLC), 654 F. 3d 868  (9th Cir. August 2011)  
 

Issue:   Does an action to equitably subordinate a secured claim in a bankruptcy 

case require stay relief where the secured creditor is also in a chapter 11 

proceeding?              

Holding:   Yes. 

appeal from the BAP 

 

Judge N. Randy Smith  

 

The debtor filed an adversary proceeding asking the court to equitably 

subordinate certain secured claims of Lehman.  The effect of a successful 

subordination would be to remove Lehman‘s lien on real property.  Lehman 

was in its own chapter 11 at the time.  Lehman filed a motion for relief in this 

case to foreclose which the bankruptcy court denied ―holding that equitable 

subordination, like other defenses such as claim objection, would not violate 

Lehman‘s stay.‖  Lehman appealed to the BAP which ruled that ―because 

equitable subordination seeks to minimize an otherwise allowable claim, it is an 

affirmative action to take control of Lehman‘s property and thus prohibited by 

Lehman‘s stay.‖ 

 

The 9
th

 Circuit affirmed.  ―The stay does not prevent a plaintiff/debtor from 

continuing to prosecute its own claims nor does it prevent a defendant from 

protecting its interests against claims brought by the debtor.  This is true, even 

if the defendant‘s successful defense will result in the loss of an allegedly 

valuable claim asserted by the debtor.‖  An objection to a claim ordinarily does 

not require stay relief because the objection ―does not harm the claiming 

debtor‘s estate, because it does not exercise control of an allowed claim, but 

rather determines that the asserted claim is not allowed by law.‖  As to 

equitable subordination however, a lien securing a subordinated claim may be 

ordered transferred to the estate.  ―Lehman began with a valid, enforceable 

claim secured by a lien, which [might] be wrested from its estate and given to 

[the debtor].‖  This is therefore an affirmative action which would violate 

Lehman‘s stay.   
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California Franchise Tax Board v. Jones (In re Jones), 657 F. 3d 921 

(9th Cir. September 2011)  
 

Issue:   Is the three year lookback rule for non-dischargeability of taxes tolled 

during the pendency of a prior chapter 13?             

Holding:   Not on the facts here. 

appeal from the BAP 

 

Judge Margaret McKeown 

The Debtor filed a chapter 13 in July 2002.  Her plan was confirmed in 

September 2002 and the case was dismissed in September 2006.  She filed 

chapter 7 in October 2007.  She filed her 2002 tax return in October 2003 but 

did not pay the tax owed then of $6,000.  In the chapter 7, the FTB seeks an 

order finding that the tax debt is not discharged in the chapter 7 case because 

the three year time period in section 523(a)(1) was tolled during the pendency 

of the chapter 13.  The bankruptcy court and the BAP ruled for the debtor. 

 

The 9
th

 Circuit affirmed.  Because the tax return was due more than three years 

before the chapter 7 was filed, the tax debt is discharged unless the three years 

was tolled by the chapter 13.  The bankruptcy code provides for a tolling.  It 

states that the lookback period:  

 

"shall be suspended for any period during which a governmental unit is 

prohibited under applicable nonbankruptcy law from collecting a tax as 

a result of a request by the debtor for a hearing and an appeal of any 

collection action taken or proposed against the debtor, plus 90 days; 

plus any time during which the stay of proceedings was in effect in a 

prior case under this title or during which collection was precluded 

by the existence of 1 or more confirmed plans under this title, plus 90 

days. 11 U.S.C. § 507(a)(8).‖  

 

Congress added this to the code to codify the Supreme Court ruling in In re 

Young, 2002.  But section 1306 provides that postpetition earnings are property 

of the estate and section 1327 states ―Except as otherwise provided in the plan 

or the order confirming the plan, the confirmation of a plan vests all of the 

property of the estate in the debtor.‖  The opinion discusses four theories 

dealing with the interplay between those code sections.  

 

―In sum, we hold that under the plain language of § 1327(b), the 

property of the estate revests in the debtor upon plan confirmation, 
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unless the debtor elects otherwise in the plan.  Because Jones did not 

elect otherwise, she once again became the owner of her property at 

confirmation, except as to those sums specifically dedicated to 

fulfillment of the plan.  Accordingly, the FTB was not precluded from 

collecting the post-petition tax debt from property that revested in 

Jones upon plan confirmation.  See 11 U.S.C. § 362(c)(1).  Since the 

tax debt arose after plan confirmation, the FTB could have collected on 

the debt during the gap period between the due date of the debt and the 

second bankruptcy filing, and the lookback period is not statutorily 

suspended. See id. § 507(a)(8).‖ 

 

The 9
th

 Circuit also refused to apply equitable tolling as did the Supreme Court 

in Young.  This was based primarily on the fact that the FTB simply did nothing 

to protect itself during the relevant years.  It had several options, i.e., a motion 

for relief from stay, but did nothing and therefore it is not equitable to protect it 

now.   

 

Note:  In the Central District of California, by local rule, plan confirmation does 

not revest the property back to the debtor.   

 

Sherman v. S.E.C.  (In re Sherman), 658 F. 3d 1009 (9th Cir. 

September 2011)  
 

Issue:   For a debt to be non-dischargeable under section 523(a)(19), must the 

debtor be the violator of securities law?              

Holding:   Yes. 

appeal from the District Court 

 

Judge Jay S. Bybee,  dissent by Judge Raymond C. Fisher  

 

The Debtor is an attorney who was ordered to disgorge some $600,000 in fees 

he received from a person who was found by the district court to have violated 

federal securities laws.  The SEC conceded that the debtor had not himself 

violated any securities laws.  The money ordered disgorged was paid to the 

debtor pursuant to an agreement whereby the payments were an advance 

against a contingency fee which may or may not be earned by the debtor.  Of 

roughly $900,000 paid to the debtor, the district court ruled that approximately 

$300,000 was earned and the remainder must be disgorged.  After the 

disgorgement order was entered, the debtor filed this chapter 7 case.  The 
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bankruptcy court, Judge Barry Russell, ―concluded, as a matter of law, that the 

SEC‘s disgorgement order did not arise from a violation of securities laws.  

[He] further ruled that ‗[s]ection 523(a)(19) was intended to apply to 

‗wrongdoers‘ and not to persons who are simply found to owe a debt which the 

SEC is authorized to enforce.‖   On appeal to the district court, Judge Cristina 

Snyder, reversed.  Judge Snyder was the judge who had ordered the 

disgorgement.   

 

The 9
th

 Circuit reversed and ruled that the disgorgement order was discharged.  

The debtor ―‘was effectively acting as a depository for those funds, as he 

legitimately obtained them in the first place but no longer had a valid claim to 

retain them,‘ and thus could be ordered to disgorge ‗money . . . retained in 

excess of his fee for the services rendered in the contingency suits.‘‖  Section 

523(a)(19) excepts from discharge a debt ―that is for (i) the violation of any of 

the Federal securities laws . . . , any of the State securities laws, or any 

regulation or order issued under such Federal or State securities laws; or (ii) 

common law fraud, deceit, or manipulation in connection with the purchase or 

sale of any security . . .‖  ―The bankruptcy court, siding with Sherman, held that 

a debt cannot be ‗for‘ a securities violation when the debtor has not committed 

such a violation.  The district court, siding with the government, held that 

§ 523(a)(19) is not limited to ‗persons who have been accused or found guilty 

of violations of the securities laws.‘  Although the question is a close one, we 

agree with the bankruptcy court and hold that § 523(a)(19) only prevents the 

discharge of a debt for a securities violation when the debtor is responsible for 

that violation.‖ 

 

The dissent argues that the debtor was holding the funds in trust with a duty to 

return them.  ―Sherman does not owe the SEC simply because he never earned 

the advance fees from his client; rather, he owes the SEC because he held the 

proceeds of fraud in trust.‖  (That is patently false.)  The majority commented 

on this assertion saying that if that were true, the SEC should have timely filed 

a complaint under 523(a)(4) which it did not.   

 

Father M. v. Various Tort Claimants (In Matter of Roman Catholic 

Archbishop of Portland), 657 F. 3d 1008 (9th Cir. November 2011)  
 

Issue:   Is it proper on the facts here that discovery documents be disclosed to 

the public?             

Holding:   Yes in part and no in part.   
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appeal from the District Court 

 

Judge Sandra Ikuta 

The Portland Archdiocese filed chapter 11 in 2004 while a large number of tort 

claims were pending against the Archdiocese.  Prior to mediation in the chapter 

11 case, the parties entered into a ―stipulated protective order‖ which provided 

in part that certain documents provided during discovery would not be 

disclosed until the Archdiocese had a chance to request a protective order.  The 

appellees here decided to disclose certain documents, generally personnel files, 

and two priests moved for a protective order.  The priests seeking protection 

had not been sued.  The priests argued that disclosure would subject them to 

humiliation, loss of career and possible eviction from a retirement home.   

 

FRCP 26(c) provides that the court may ―issue an order to protect a party or 

person from annoyance, embarrassment, oppression, or undue burden or 

expense, including one or more of the following: (A) forbidding the disclosure 

or discovery . . . .‖  Also 11 U.S.C section 107 provides that ―paper[s] filed in a 

case . . . are public records and open to examination . . . (b) On request of a 

party in interest, the bankruptcy court shall, and on the bankruptcy court‘s own 

motion, the bankruptcy court may . . . (2) protect a person with respect to 

scandalous or defamatory matter contained in a paper filed in a case under this 

title.‖  The bankruptcy court denied the requested protective order and the 

district court affirmed.    

 

The 9
th

 Circuit affirmed in part and reversed in part.  ―A court considering a 

motion for a continuation of the protective order must proceed in two steps. 

First, it must determine whether ‗particularized harm will result from disclosure 

of information to the public.‘  As we have explained, ‗[b]road allegations of 

harm, unsubstantiated by specific examples or articulated reasoning, do not 

satisfy the Rule 26(c) test.‘  Rather, the person seeking protection from 

disclosure must ‗allege specific prejudice or harm.‘  Second, if the court 

concludes that such harm will result from disclosure of the discovery 

documents, then it must proceed to balance ‗the public and private interests to 

decide whether [maintaining] a protective order is necessary.‘‖  If the court is 

leaning towards protection, it must consider whether redacting parts of the 

information will be sufficient.   

 

As to the FRCP rulings, the 9
th

 Circuit agreed that particularized harm was 

shown by the priests.  As to balancing the private and public interests however, 

―[t]he bankruptcy court reasoned that although no claims of misconduct had 

been filed against the priests in the bankruptcy case, the personnel files 

established that ‗there were credible allegations of abuse made.‘‖ The 9
th
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Circuit ruled that one of the priests, in his 80s and retired, established that the 

privacy rights outweighed the public interest and redaction would meet the 

needs of both.  As to the other, the lower court ruling was affirmed.   

 

As to the section 107 rulings, dealing with different documents, ―to invoke the 

‗scandalous‘ exception to public disclosure in § 107(b), the priests had to show 

‗not only that the materials are likely to cause a reasonable person to alter his or 

her opinion of the person who is the subject of the materials, but also that they 

contain material that is either untrue, or potentially untrue and either irrelevant 

or included in the record for improper purposes.‘‖  ―Under the common usage 

of the word, allegations that a priest has sexually abused children are most 

assuredly ‗scandalous‘ because they bring discredit onto the alleged 

perpetrators.  In light of the mandatory language of § 107(b), the bankruptcy 

court erred in not granting Fathers M and D‘s motion to strike the punitive 

damage estimation memorandum and its attachments.‖ 
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 Circuit Bankruptcy Appellate Panel Cases 
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by M. Jonathan Hayes   12/23/11 26 cases 

 

Carter v. Brooms (In re Brooms), 447 B.R. 258 (9th Cir. BAP 

January, 2011)  
 

Issue:   Must an assignee of a judgment produce proof of the terms of the 

assignment and the consideration for the assignment?  Where the court orders 

proof and the order is ignored, may the bankruptcy rule that the underlying debt 

is discharged?       

Holding:   Yes if the court so orders.  Yes as a sanction for failing to follow the 

order.   

Judge Ed Jellen, N.D. California 

 

Kirscher, Saltzman, Hollowell 

Opinion by Kirscher 

The plaintiff in this adversary proceeding is the assignee of a judgment against 

the debtor.  The plaintiff filed a non-dischargeability complaint seeking a ruling 

that the debt was non-dischargeable under section 523(a)(19)(violation of 

securities laws).  At the status conference, the bankruptcy judge asked the 

plaintiff, appearing in pro per, to establish that he was the assignee and asked 

how much he paid for the judgment.  He ordered the plaintiff to provide 

documents showing he was the assignee including how much he paid for the 

judgment.  The plaintiff argued that he did not have to show the amount of 

consideration.  He ―submitted a copy of the filed Acknowledgment of 

Assignment‖ and a brief explaining that he did not think he had to provide the 

remainder of the requested documents.  The judge ordered him again to file the 

documents saying that he wanted to determine whether the assignor retained 

any interest in the judgment.  If so, the assignor was also the real party in 

interest and the plaintiff could not represent that person because he was not an 

attorney.  The plaintiff ignored the second order.  The court then entered 

judgment against the plaintiff which provided that the debt was in fact 

discharged.   

 

The BAP affirmed.  It ruled that an assignment is not invalid if the 

consideration is small or non-existent but nevertheless, the plaintiff could not 
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ignore the order to produce the documents.  Further it found that the court 

interest in whether or not the assignor retained an interest in the judgment was 

appropriate.  When the plaintiff failed to follow the order, sanctions were 

appropriate and the sanction that the debt was discharged was not an abuse of 

discretion.    

 

Reswick v. Reswick (In re Reswick), 446 B.R. 362 (9th Cir. BAP 

February, 2011)  
 

Issue:   When the debtor files a second case within one year, is the stay 

automatically lifted as to the debtor only or as to the property of the estate also?           

Holding:   As to the debtor and the property of the estate.    

Judge Dennis Montali 

 

Saltzman, Hollowell, Kirscher 

Opinion by Saltzman 

The debtor filed chapter 13 on March 23, 2009.  It was dismissed for ―non-

payment.‖  The debtor filed a second chapter 13 on August 25, 2009.  On 

October 2, 2009, the debtor‘s ex-wife ―initiated wage garnishment proceedings 

against the Debtor‘s post-petition earnings to collect a February 2008 Superior 

Court judgment.‖  The debtor filed a motion for damages for violation of the 

automatic stay.  The ex-wife asserted that the automatic stay ended 30 days 

after the second case was filed because no motion was filed to extend the stay.  

The court agreed with the ex-wife and denied the motion for damages.   

The BAP affirmed.  ―The bankruptcy court adopted the minority – but better 

reasoned – interpretation.‖  The code states in section 362(c)(3)(A):  ―the stay 

under subsection (a) with respect to any action taken with respect to a debt or 

property securing debt or with respect to any lease shall terminate with respect 

to the debtor on the 30th day after the filing of the later case.‖ 

―The majority interpretation finds the phrase ‗with respect to the 

debtor‘ to be both critical and unambiguous, and concludes that on the 

30th day after the petition date, the automatic stay terminates only with 

respect to the debtor and the debtor‘s property, but not as to property of 

the estate.‖ 
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[These decisions] ―find that the stay terminates with respect to the 

debtor and to any property of the debtor that is not property of the 

estate.‖ 

―The minority approach does not expressly determine that the language 

is ambiguous but reads ‗with respect to the debtor‘ in context with 

section 362(c)(3) as a whole and then looks to the provision‘s 

legislative history to support their reading.  Because reading the phrase 

in context, rather than in isolation, better comports with principles of 

statutory construction, the minority interpretation is more persuasive. 

And while we recognize the desire to be cautious in designating 

statutory text as ‗ambiguous,‘ we believe that such a designation is 

appropriate here.‖ 

 

The BAP found that the initial words of 362(c)(3)(A), ―the stay under 

subsection (a) with respect to any action taken with respect to a debt or 

property securing debt or with respect to any lease‖ is surplusage if the stay is 

lifted only as to the debtor and not as to his property.  ―The Debtor‘s 

interpretation, and the majority interpretation, would also render section 

362(c)(3)(A) devoid of any practical effect.‖  Especially in chapter 13 where all 

postpetition earnings are property of the estate.  Also, it makes the provisions 

for extending the stay of little effect and the fact that any party-in-interest can 

request the extension.  ―[T]he phrase ‗with respect to the debtor‘ logically refers 

to whom (i.e. the serial filing spouse) termination of the automatic stay applies 

under section 362(c)(3)(A), not to which property the termination applies . . .‖ 

 

The opinion discusses at some length the legislative history of the provision.  

―There is ample legislative history, and subsequent case law interpreting that 

history, to support our interpretation in conjunction with the intent to curb the 

problem of repeat bankruptcy filings: the more times a debtor files, the more 

difficult it becomes for that debtor to take advantage of the automatic stay.‖ 

 

 

In re Margolis (In re Nguyen), 447 B.R. 268 (9th Cir. BAP February, 

2011)  
 

Issue:   Were sanctions of $7,500 against counsel properly determined and 

appropriate?             

Holding:   Yes 
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Judge Alan Jaroslovsky 

 

En Banc 

Opinion by Hollowell 

 

The debtors here filed chapter 7 and ultimately the court denied their discharge 

on the basis that they had ―actively concealed‖ property of the estate.  The 

complaint also alleged false oath for numerous errors on the schedules.  The 

debtors claimed they spent no more than 15 minutes with their attorney, Joel 

Margolis, spent the rest of the time with his wife who was Vietnamese and not 

an attorney, and that they corrected the schedules before filing but Margolis‘ 

office did not file the corrections.  Margolis testified at the trial.  ―He admitted 

that he met only briefly with the Debtors and that his non-attorney staff had 

worked with the Debtors to determine their assets and liabilities and prepare the 

Bankruptcy Schedules.‖  The court set an OSC re sanctions against Margolis on 

the basis that he was ―grossly negligent in [his] representation of the [D]ebtors 

by failing to discover and schedule business assets of the [D]ebtors and 

allowing an unlicensed and unqualified person‖ to counsel the Debtors without 

meaningful supervision.‖  After a hearing on the OSC, the court ordered a 

return of the retainer, $7,500 in sanctions and ordered Margolis to do various 

things including not file any new cases unless he spent at least an hour with the 

prospective debtors.  Margolis appealed. 

 

The BAP affirmed en banc.  The matter is en banc because the BAP wanted to 

consider reversing a 1996 BAP case, In re Crayton, which required the 

bankruptcy judge to consider the ABA standards before disciplining an 

attorney.  ―In reviewing attorney disciplinary sanctions we determine whether 

(1) the disciplinary proceeding is fair, (2) the evidence supports the findings, 

and (3) the penalty imposed was reasonable.‖  The BAP here determined that 

the ABA standards are a good thing to review but not mandatory.  It also found 

that the procedure used here was fair and that there was substantial evidence for 

the findings against Margolis and affirmed.    

 

―The Trial testimony of Margolis revealed that it was Margolis‘ 

practice to delegate client interviews and intake of financial 

information to his wife or other non-attorney staff. He testified that he 

usually does not go over a debtor‘s financial information with his 

clients in much detail, but that his wife or staff does. He also testified 

that his wife makes the tentative decisions regarding accepting clients 

and has significant input in deciding whether a chapter 7 or 13 case 
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should be filed. 

 

These practices were evidenced in the Debtors‘ case by Margolis‘ 

testimony that he ‗pretty much‘ delegated the whole task of putting the 

schedules together to his wife and staff and spent only about 15 

minutes with the Debtors ‗in meandering conversation‘ reviewing the 

information contained with their petition. 

 

As a result [of his testimony that he was 'out of the loop,'], the 

bankruptcy court found that Margolis‘ testimony led to the conclusion 

that he did not take a sufficiently active role in working with his clients 

to ascertain all of their assets and liabilities and that he exhibited a 

cavalier attitude toward the accuracy of bankruptcy schedules. 

 

The bankruptcy court found this attitude set the tone for the office and 

allowed for an environment that ultimately led to the denial of the 

Debtors‘ discharge. Such unprofessional conduct, the bankruptcy court 

reasoned, combined with the fact that Margolis‘ practice drew heavily 

from the Vietnamese population in the South Bay area, that he 

advertised in Vietnamese periodicals, and that he had filed over 100 

bankruptcy cases, could lead to ‗contin[ued] victimization of the 

Vietnamese community‘ if the bankruptcy court did not immediately 

impose disciplinary sanctions.‖    

 

As to the Crayton requirement that the court specifically consider the ABA 

requirements as part of the sanctions process, ―we modify the holding of 

Crayton, such that the failure of a bankruptcy court to apply each criterion of 

the ABA Standards in imposing sanctions for attorney misconduct will no 

longer constitute an abuse of discretion. Bankruptcy courts remain free to 

consult the ABA Standards when formulating sanctions; however, it is not 

reversible error if a bankruptcy court does not do so.‖ 

 

Honkanen v. Hopper (In re Honkanen), 446 B.R. 373 (9th Cir. BAP 

February, 2011)  
 

Issue:   Where a real estate agent is guilty of breach of fiduciary duties to her 

client, is that a non-dischargeable debt under section 523(a)(4)?  Did the client 

establish fraud before the bankruptcy court using collateral estoppel?               

Holding:   No and No.   
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Judge Michael McManus 

Zive, Jury, Markell 

Opinion by Zive 

 

The debtor is a real agent who represented the creditor/buyer in a transaction 

that was not consummated.  The creditor sued the debtor prepetition in state 

court ―accusing [the debtor] of performing her real estate licensee duties 

negligently and of intentionally breaching her fiduciary duty to [the creditor].‖ 

―[T]he jury awarded [the creditor] damages in the amount of $356,000 for 

negligent and intentional breach of [the debtor‘s] fiduciary duty to [the 

creditor].‖  The creditor filed a complaint in bankruptcy court seeking non-

dischargeability under section 523(a)(4).  The bankruptcy judge found for the 

creditor using collateral estopple.  ―The only evidence admitted at trial was the 

original state court complaint, the state court judgment, and the state court jury 

instructions.‖   

 

The BAP reversed.  ―A California real estate licensee does not meet the 

fiduciary capacity requirement of § 523(a)(4) solely based on his or her status 

as a real estate licensee.  General fiduciary obligations are not sufficient to 

fulfill the fiduciary capacity requirement in the absence of a statutory, express, 

or technical trust.‖  Especially here where the agent was not in possession of 

any funds belonging to the principle.  ―In the absence of a trust res, a 

fundamental requirement to form a trust, there was no express, technical or 

statutory trust formed between [the parties].  Thus, consistent with the 

reasoning and holding of Cantrell, [the debtor] was not acting in a fiduciary 

capacity as required by § 523(a)(4).  Accordingly, the . . . state court judgment 

against [the debtor] Honkanen is dischargeable.‖ 

 

As to whether the debtor committed fraud, section 523(a)(4) states ―fraud . . . 

while acting in a fiduciary capacity.‖  But the BAP stated that the state court 

complaint, the judgment and the jury instructions are not sufficient to establish 

that the fraud issue was actually litigated in state court.  ―Because the jury may 

have found an intentional breach of fiduciary duty based on [the debtor‘s] 

breach of her duty of loyalty, and not based on her intentional 

misrepresentations, we cannot say all of the elements of actual fraud are 

identical to those found in the state court proceeding.‖  The creditor ―did not 

introduce any record that would reveal controlling facts about what was 

actually litigated in the state court.  He could have introduced a transcript into 

evidence, but he did not.‖  ―[T]his court cannot speculate as to what was 
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actually litigated or necessarily decided at the state court, and issue preclusion 

does not apply.‖ 

 

 

Charlie Y, Inc. v. Carey (In re Carey), 446 B.R. 384 (9th Cir. BAP 

March, 2011)  
 

Issue:   Is a general request for attorneys fees in a complaint sufficient to 

warrant an award of attorneys fees, assuming the party is otherwise entitled to 

an award of fees?                 

Holding:   Yes.  The issue of whether the fees must be proven at trial or may be 

proven by post-trial motion is left open.   

Judge Christopher Klein 

Dunn, Hollowell, Kirscher 

Opinion by Dunn 

 

The debtor guaranteed a debt to creditor which was not paid.  The guarantee 

contained an attorney‘s fees clause.  The creditor filed a complaint in 

bankruptcy court under section 523(a)(2) seeking a finding of fraud, damages 

and attorneys fees.  The bankruptcy court found fraud and entered judgment for 

$35,000.  The creditor then filed a Motion for Attorney‘s Fees which the court 

denied saying that the request for fees was not adequately pled in the complaint 

under FRBP 7008.   

 

The BAP reversed.  ―Since the decision of the Supreme Court in Travelers Cas. 

& Sur. Co. v. Pacific Gas & Elec. Co., 549 U.S. 443 (2007), the allowance of 

claims for attorney‘s fees in bankruptcy generally is recognized as governed by 

state law.  This is particularly true in exception to discharge cases, such as the 

Adversary Proceeding, where the litigation ordinarily has no direct impact on 

the bankruptcy estate.‖   

 

The first issue was whether the Notice of Appeal was timely.  Neither party 

appealed the judgment.  The creditor appealed denial of the motion for fees.  

The BAP said it was not clear whether the judgment resolved the issue of 

attorneys fees and since no one raised that issue before the bankruptcy court 

and the bankruptcy court ruled on the motion, the Notice of Appeal was timely.  

As to allowance of the fees, the BAP said that the general allegation in the 
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complaint of attorneys fees was enough, especially since the creditor stated that 

they were seeking fees at the beginning of the trial and the debtor requested fees 

in his answer.   

 

The BAP commented however that it was not clear whether attorneys fees must 

be proven up at trial as part of the case or may be established later by motion.   

―Rule 7008(b), . . . requires that a request for attorney‘s fees be pled as a claim 

in a complaint, but it does not shed any light on whether such a claim must be 

proven at trial or left for determination on application or motion following the 

trial.  Certainly, a claim for attorney‘s fees could be a subject for the 

presentation of evidence at trial, but arguably, judicial economy is better served 

by leaving determination of a reasonable fee award to the prevailing party to 

follow the trial, when a complete time itemization can be presented to support 

the fee claim.‖  Again, the BAP said that since the court ruled on the motion, 

and ruled only that no fees were appropriate because of the inadequacy of the 

complaint, it does not need to resolve to bigger issue.    

 

Meyer v. Scholz (In re Scholz), 447 B.R. 887 (9th Cir. BAP March, 

2011)  
 

Issue:   Are Railroad Retirement Act benefits includable in CMI?  Are Railroad 

Retirement Act benefits ―considered when calculating projected disposable 

income‖?                    

Holding:   Yes – No.    

Judge Richard Lee, E.D. California 

Markell, Zive, Jury 

Opinion by Markell 

 

This chapter 13 debtor did not include his Railroad Retirement Act (―RRA‖) 

benefits in CMI which resulted in him being a below median debtor.  This 

allows him to deduct ―necessary expenses‖ to get to projected disposable 

income rather than looking to section 707(b)(2).  ―Section 707(b)(2) is typically 

more restrictive for above-median-income debtors because it refers to Internal 

Revenue Service standards instead of actual expenses.  In contrast, debtors 

whose CMI is below median generally are entitled to deduct all actual expenses 

that are ‗reasonably necessary‘ for their ‗maintenance and support.‘‖  The 

bankruptcy court ruled that the RRA benefits were not part of CMI and could 
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not be considered when calculating projected disposable income.  The debtor‘s 

plan proposed five years of payments of his net income per his I and J 

schedules.  The court confirmed the plan and the trustee appealed. 

The BAP reversed finding that RRA is part of CMI based on statutory 

interpretation.  The biggest factor in the ruling is that the code states that CMI 

includes all income and does not exclude RRA benefits.  As to the issue of 

whether the income is ―considered when calculating projected disposable 

income,‖ the BAP said ―[e]ven though we hold that RRA Benefits fall within 

the definition of CMI, we agree with the bankruptcy court that RRA Benefits 

cannot be considered when calculating projected disposable income.  To do so 

would contravene the RRA‘s anti anticipation clause.‖  The opinion does not 

discuss the effects of this ruling and leaves that to the bankruptcy court on 

remand.  It does comment that the determination of projected disposable 

income is ―forward looking‖ but somehow RRA benefits are not part of the 

forward looking analysis.        

 

Fry v. Dinan (In re Dinan), 448 B.R. 775 (9th Cir. BAP April, 2011)  
 

Issue:   Is a creditor who prevails on a non-dischargeability action under section 

523(a)(14) entitled to attorneys fees provided for in the promissory note?                      

Holding:   Yes 

Judge John Peterson, Nevada 

Kirscher, Dunn, Hollowell 

Opinion by Kirscher 

 

The creditor filed a complaint seeking to deny the discharge under various 

theories and to have the debt declared non-dischargeable under section 

523(a)(14) because the loan was made to allow the debtors to pay non-

dischargeable taxes.  The promissory note contained an attorney‘s fees clause.  

After a one day trial, the court ruled for the debtor on the section 727 matters 

and for the creditor on the 523(a)(14) matter.  Thereafter, the creditor filed a 

Motion for Attorney‘s Fees seeking $55,000 in attorney‘s fees.  The court 

awarded $2,000.   
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The BAP reversed.  The BAP ruled that Cohen v. de la Cruz applies and that 

the amount that is non-dischargeable is the amount that flows from the debt.  

―Therefore, under Cohen, the determinative question for awarding attorney‘s 

fees is whether the creditor would be able to recover the fee outside of 

bankruptcy under state or federal law.‖  The BAP then concluded that under 

Nevada law, the creditor here ―is entitled to all costs and expenses incurred, 

including reasonable attorney‘s fees to be determined by the court, if he is the 

prevailing party in a collection action on the note.‖  ―We are mindful that the 

bankruptcy court has broad discretion in determining whether to award 

attorney‘s fees.  However, the bankruptcy court failed to articulate what legal 

standard it applied in its decision to award Fry only $2,000 out of the  

$55,361.50 he requested.‖  The BAP remanded to the bankruptcy court to make 

a determination of what amount of fees was ―reasonable.‖     

 

In re Jacqueline Susan Hill, 450 B.R. 885 (9th Cir. BAP May, 2011)  
 

Issue:   Did the court properly order disgorgement of $50 from a paid petition 

preparer on the facts here?                      

Holding:   Yes 

Judge James Marlar, Arizona 

Markell, Pappas, Jury 

Opinion by Markell 

 

The appellant here is Claudia Plotnick, a paid petition preparer.  She is also a 

Certified Legal Document Preparer under Arizona Law.  She charged the debtor 

$250 to put together the petition.  The bankruptcy court ordered her to return 

$50 because the local rules have a $200 ―no-look fee.‖  Ms. Plotkin‘s 

opposition to the OSC was that she does great work, has been doing it for a 

long time without complaint, and $200 is simply too low.  She asserted that she 

spent 8.4 hours on the papers.  Her opposition had no declaration or other 

evidence attached. 

 

The BAP affirmed.  For one thing, the BAP noted that it could have affirmed 

the ruling simply because there was no evidence.  But it also said that the 

court‘s ruling that $23 per hour was a reasonable rate for a paid preparer was 

reasonable and therefore 8.4 hours at $23 was less than $200.  The opinion 

states that Mr. Plotnick could have offered evidence that the services she gave 
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the debtor exceeded $200 in value and the court would have had to consider 

that.    

 

Samson v. Western Capital Partners, LLC (In re Blixseth), 454 B.R. 

92 (9th Cir. BAP May, 2011)  
 

Issue:   When the debtor fails to file a Statement of Intention, is the stay 

automatically terminated as to all of the creditor‘s collateral or just the 

collateral identified in the debtor‘s schedules?                      

Holding:   All of the collateral. 

Judge Ralph Kirscher, Montana 

Hollowell, Jury, Markell 

Opinion by Hollowell 

 

The chapter 7 debtor here (case was converted from chapter 11) did not file the 

Statement of Intention and the trustee did not ―seek a determination that the 

property was of value or benefit to the estate.‖  Therefore, under section 362(h), 

the automatic stay was automatically terminated.  In the schedules, the debtor 

listed the secured creditor, Western Capital, as having a claim of $13 million 

secured by $2 million of personal property.  Total personal property was listed 

in the debtor‘s schedules with a value of $76 million.  The creditor‘s collateral 

included all of the personal property, not just the portion in the debtor‘s 

schedules.  The creditor noticed a sale of property not included in the $2 million 

portion of the debtor‘s schedules.  The trustee filed a ―Motion to Enforce 

Automatic Stay‖ which was denied. 

 

The BAP affirmed.  ―Section 362(h) applies to personal property of the estate 

securing a claim. ‗Property of the estate‘ is defined in § 541(a) as all of a 

debtor‘s legal or equitable interests in property, wherever located, as of the 

commencement of the case, and includes nine non-exclusive subcategories of 

property.  Nothing in § 541 limits property of the estate to property scheduled 

by a debtor.  Moreover, property of the estate includes non-debtor interests in 

property recovered or recoverable through the Bankruptcy Code‘s transfer and 

lien avoidance provisions.  Property of the estate, therefore, includes property 

not identified or listed on the bankruptcy schedules.‖  The trustee argued that 

because 362(h) refers to 521 which refers to the debtor‘s schedules, then the 

stay is only removed as to the property in the debtor‘s schedules.  The BAP 
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disagreed.  ―The language of § 521(a)(2) requires that the secured debt be listed 

but does not require that the property securing the debt be scheduled: ‗if a 

debtor‘s schedule of assets and liabilities includes debts secured by property of 

the estate . .. .‖   ―The combined effect of §§ 362(h) and 521(a)(2) is to lift the 

stay and remove personal property from the estate when no timely statement of 

intention is filed and a trustee fails to timely file a motion to determine the 

value or benefit of the property.  The result may be harsh but is not absurd.‖ 

  

 

Veal v. Home Mortgage Servicing Inc. (In re Veal), 449 B.R. 542 (9th 

Cir. BAP June, 2011)  
 

Issue:   What evidence must a bank, which was not the original lender, present 

to establish its right to relief from stay?  What evidence is required to support a 

proof of claim filed by a mortgage servicing company?                        

Holding:   The bank seeking relief must show ―it has a property interest in, or is 

entitled to enforce or pursue remedies related to, the secured obligation that 

forms the basis of its motion.‖  For the proof of claim, the ―servicer must show 

it has an agency relationship with a ‗person entitled to enforce‘ the note that is 

the basis of the claim.‖    

Judge Randolph Haines, Phoenix 

Markell, Kirscher, Jury 

Opinion by Markell 

 

In this chapter 13 case, ―Wells Fargo Bank, N.A., as Trustee for Option One 

Mortgage Loan Trust 2006-3, Asset-Backed Certificates Series 2006-3,‖ moved 

for relief from stay asking to proceed with foreclosure against the debtors‘ 

home.  The loan was originally made by ―GSF Mortgage Corporation‖ 

(―GFS‖).  On the petition date, the debtors were paying Home Mortgage 

Servicing, apparently WFB servicing agent.  They listed Home Mortgage 

Servicing as the secured creditor on schedule D.   The MFR by WFB attached a 

copy of the ―mortgage,‖ (apparently the deed of trust), a statement of the 

amount owed, and the debtors‘ schedules A and D.  WFB ―presented no 

evidence as to who possessed the Note and no evidence regarding any property 

interest it held in the Note.‖  The debtors objected to the MFR saying that WFB 

had no standing and was not the real party in interest.  WFB filed a supplement 

attaching a copy of the Note (with GSF as the payee presumably), a copy of an 
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Assignment of Mortgage‖ (i.e., not of the note) from GFS to Option One and an 

assignment ―of Mortgage‖ from Option One to WFB (dated after the MFR was 

filed).  The BAP commented at length about what the assignments actually 

assigned saying it was not clear.  The bankruptcy court granted the motion 

saying ―the documents presented adequately reflected Wells Fargo‘s standing, 

and the court stated that the issue of who qualified as holder of the note was 

irrelevant.‖   

 

As to the proof of claim, Home Mortgage attached a copy of the note, the deed 

of trust, the first assignment and a ―to whom it may concern letter‖ from an 

officer of Home Mortgage saying it had acquired the servicing business of 

Option One.  The proof of claim stated that Home Mortgage was filing the POC 

on behalf of WFB ―as its servicing agent.‖  The court overruled the objection at 

the same time it granted the MFR and made no comments about it.     

 

The BAP reversed the ruling on the MFR of WFB saying ―we hold that a party 

has standing to seek relief from the automatic stay if it has a property interest 

in, or is entitled to enforce or pursue remedies related to, the secured obligation 

that forms the basis of its motion.‖  It goes through a lengthy analysis of the 

standing issue and who is the real party in interest as well as Article 3 and 

Article 9 on the legal effect of an assignment.  ―As to Wells Fargo, it had to 

show it had a colorable claim to receive payment pursuant to the Note, which it 

could accomplish either by showing it was a ‗person entitled to enforce‘ the 

Note under Article 3, or by showing that it had some ownership or other 

property interest in the Note.‖  The opinion states that ―[o]ur prior precedent is 

appropriately lenient with respect to standing for stay relief.  This Panel [has 

previously said] that ‗[c]reditors may obtain relief from the stay if their interests 

would be harmed by continuance of the stay.‘ Collier uses a similarly expansive 

statement: ‗Any party affected by the stay should be entitled to seek relief.‘‖  

This is because stay relief resolves, usually, only procedural issues in a 

summary fashion.  However, ―under the common law generally, the transfer of 

a mortgage without the transfer of the obligation it secures renders the mortgage 

ineffective and unenforceable in the hands of the transferee.‖  ―[W]ithout any 

evidence tending to show it was a ‗person entitled to enforce‘ the Note, or that 

it has an interest in the Note, Wells Fargo has shown no right to enforce the 

Mortgage securing the Note. Without these rights, Wells Fargo cannot make the 

threshold showing of a colorable claim to the Property that would give it 

prudential standing to seek stay relief or to qualify as a real party in interest.‖  

The BAP therefore reversed the ruling on the MFR. 

 

As to the objection to proof of claim, the BAP stated, ―[w]hen ruling on [an 

objection to claim]‘, the bankruptcy court makes a substantive ruling that binds 
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the parties in all other proceedings and may finally adjudicate the parties‘ 

underlying rights.‖   ―[W]e have found nothing in the record that establishes 

[Home Mortgage‘s] standing to file the proof of claim. Neither party offered 

any testimony, either by way of declaration or by way of live testimony of 

witnesses, to support their respective positions on these contested factual issues. 

None of the documents attached to the parties‘ papers show that [Home 

Mortgage] was the servicing agent of Wells Fargo, let alone a servicing agent of 

a ‗person entitled to enforce‘ the Note.  When debtors . . . challenge an alleged 

servicer‘s standing to file a proof of claim regarding a note governed by Article 

3 of the UCC, that servicer must show it has an agency relationship with a 

‗person entitled to enforce‘ the note that is the basis of the claim.  If it does not, 

then the servicer has not shown that it has standing to file the proof of claim.‖ 

 

Western States Glass Corp. v. Barris (In re Bay Area Glass, Inc.), 454 

B.R. 86 (9th Cir. BAP June, 2011)  
 

Issue:   Where the code says a trustee cannot avoid a preference ―if the transfer 

is less than $5,475,‖ may the trustee avoid an entire transfer of $5,800 or only 

the portion over $5,475?                        

Holding:   The entire transfer.   

Judge Stephen Johnson, N.D. Cal.  

Pappas, Jury, Hollowell 

Opinion by Pappas 

 

A creditor obtained judgment against the debtor for approximately $5,800.  It 

then noticed an ORAP which, under California law, creates a judgment lien on 

―the debtor‘s personal property.‖  Two months later the debtor filed chapter 7 

disclosing $18,000 in the bank at the time.  The creditor filed a proof of claim 

asserting a secured claim of $5,800.  The trustee objected on the basis that the 

lien was a preference.  The creditor responded by saying that the trustee cannot 

avoid a preference up to $5,475 per section 547(c)(9) therefore that much of the 

lien is not a preference.  The bankruptcy court agreed with the trustee after 

sustained the objection. 

 

The BAP affirmed.  ―Read plainly, the language of § 547(c)(9) provides a 

monetary threshold for determining which transfers are avoidable in 

nonconsumer bankruptcy cases.  Put another way, as applied, § 547(c)(9) 
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protects transfers of less than $5,475 in amount from recovery by a trustee, 

even though they may otherwise meet the statutory requirements for a 

preference. By the same token, the statute provides that transfers of $5,475 or 

more are entirely avoidable.  When Congress intends to limit avoidance to only 

a portion of a particular transfer, it knows how to do so.‖  The code 

―unambiguously expresses Congress‘ intent to prevent trustees from avoiding 

transfers of less than $5,475, even though those transfers are otherwise 

preferences.  Had Congress intended that a safe harbor be established to 

insulate all transfers from avoidance up to $5,475, it would have clearly said 

so.‖     

 

Orton v. Hoffman (In re Kayne), 453 B.R. 372 (9th Cir. BAP July, 

2011)  
 

Issue:   Were sanctions of $20,000 properly assessed against debtor‘s counsel in 

this case?                          

Holding:   Yes, ―[b]ecause [the attorney] knowingly failed to exercise due 

diligence as a debtor‘s attorney in this case.‖ 

Judge Alan Jaroslovsky, N.D. Cal.  

Pappas, Jury, Hollowell 

Opinion by Pappas 

 

The debtor here was, at the time of filing the chapter 7, suing a person on a 

promissory note.  The suit was listed on the Statement of Financial Affairs but 

not on Schedule B.  At the 341(a), the trustee asked the debtor about the suit.  

She said she received $1,255 on the note a month ago and expected to get about 

$7,000 in total.  The lawyer stated at the 341(a) that he thought the note was 

uncollectible.  The trustee filed a no asset report.  A month later the payee 

contacted the trustee and informed him that the payoff was $61,000.  The UST 

moved to reopen the case and the trustee then moved for turnover of the funds 

which was granted.  At a 2004 exam prior to the hearing, the debtor told the 

trustee that she told her attorney she was receiving the payments which were 

pursuant to a settlement of the litigation and had given all the paperwork to her 

attorney.   The trustee later filed a Complaint to Revoke the Discharge and 

default judgment was ultimately entered.   
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The trustee then filed a motion for sanctions against the attorney under Rule 

9011 and section 707(b)(4)(C) and (D).  The evidence was pretty compelling 

that the attorney did know the true facts.  He had even prepared a motion for the 

debtor to file in state court to enforce the settlement agreement.  The attorney 

defended himself saying the information given to him was not enough to show 

he knew all the details and that the trustee knew about the note because it was 

disclosed in the SOFA.  ―At the hearing, the bankruptcy court expressed its 

dismay about whether it should treat the matter as a ‗criminal conspiracy or 

merely really bad lawyering.‘ [The attorney] repeated the statements from his 

submissions:  ‗This is a case I shouldn‘t have filed.  And I probably should have 

gotten out of it when I found that the information I thought was accurate wasn‘t 

accurate.  And I didn‘t.  So I blew it on two counts.‘‖  The bankruptcy court 

awarded $20,000 in sanctions which was roughly the amount of the trustee‘s 

time and attorneys fees.   

 

The BAP affirmed.  It agreed that the schedules were ―patently false‖ and that 

is sufficient for Rule 9011.  ―In considering sanctions under Rule 9011, the trial 

court must measure the attorney‘s conduct ‗objectively against a reasonableness 

standard, which consists of a competent attorney admitted to practice before the 

involved court.‘‖  The attorney ―not only did not conduct a reasonable inquiry 

into whether the schedules were well grounded in fact, but he had ‗knowledge . 

. . that the information in the schedules filed with such petition [was] incorrect.‘ 

§ 707(b)(4)(D).‖  Part of his defense was that the debtor was a very strong 

personality and basically hounded him into filing the case.   

 

As to the amount, the BAP agreed that the amount of the sanctions was 

reasonable.  If the disclosures had been made properly, none of the trustee‘s 

extra efforts would have been required.  Because he did not raise his now-

asserted inability to pay before the trial judge, the issue is waived before the 

BAP.  In any event, ―[T]he bankruptcy court could have considered, but was 

not mandated to address, [the attorney‘s] financial circumstances in fixing the 

amount of the sanction in this case.‖ 

 

Edwards v. Wells Fargo Bank (In re Edwards), 454 B.R. 100 (9th Cir. 

BAP July, 2011)  
 

Issue:   Did the court properly grant relief from stay to WFB here where WFB 

had a UD judgment but the debtor filed an adversary proceeding attacking the 

foreclosure sale and the UD judgment?                         

Holding:   Yes. 
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Judge Peter Carroll, C.D. Cal.  

Markell, Pappas, Dunn 

Opinion by Markell 

 

The chapter 7 debtor opposed a motion for relief brought by WFB ―as trustee 

for certain mortgage-backed securities.‖  The MFR sought permission to 

proceed with an unlawful detainer lockout.  WFB had completed a foreclosure 

as well as the UD and had a Writ of Possession issued by the superior court.  

The debtor opposed the motion in pro per saying that the foreclosure and 

eviction were wrongful because WFB had no standing and that she had begun 

an adversary proceeding to secure her rights.  She did not file the AP until the 

day of the hearing on the MFR.  The court granted relief. 

 

The BAP affirmed citing its case of a month earlier, In re Veal.  The recorded 

trustee‘s deed and the UD judgment establish that WFB has some property 

interest in the property which is sufficient for stay relief.  As to the AP, the 

BAP said they could not tell if it was filed prior to the hearing and was 

presented to Judge Carroll at the hearing.  In any event, ―once a California state 

court grants an unlawful detainer judgement in favor of a foreclosure sale 

purchaser, the original trustor or borrower is foreclosed under the doctrine of 

claim preclusion from arguing that the foreclosure sale itself was improper.‖   

 

Note:  Judge Carroll ultimately dismissed the adversary proceeding on the basis 

that the debtors had no standing to seek to enforce this claim and the failure to 

list it as an asset judicially estopped the debtor from proceeding against WFB.      

(See brief on unpublished opinion below)  

 

 

Nady v. Defrantz (In re Defrantz), 454 B.R. 108 (9th Cir. BAP July, 

2011)  
 

Issue:   Does a debtor have an absolute right to convert from chapter 13 to 

chapter 7 even though there is a pending motion to dismiss the chapter 13 with 

prejudice?                           

Holding:   Yes. 

Judge Roger Efremsky, N.D. Cal.  
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Jury, Hollowell, Pappas 

Opinion by Jury 

 

The creditor in this chapter 13 case filed a motion to dismiss with prejudice 

based on alleged bad faith of the debtor.  The basis for the motion to dismiss 

was bad faith including multiple filings, false statements in the schedules, 

failure to produce tax returns, delinquent plan payments, inappropriate expenses 

in the budget.  The creditor sought to do a 2004 exam and requested many 

documents.  ―Apparently at this point debtor did not believe he could confirm a 

plan without considerable expense.‖  The debtor then filed a motion to convert 

case to chapter 7 which the court granted without a hearing and took the motion 

to dismiss off calendar as being moot.  The creditor appealed the order 

converting in the case saying that the debtor does not have an absolute right to 

convert pursuant to Marrama.  During the appeal, the creditor filed a motion to 

dismiss the chapter 7 pursuant to 707(a) which was denied.  Apparently the 

debtor‘s debts are not primarily consumer debts.    

 

The BAP affirmed the conversion.  Section 1307 states: ―(a) The debtor may 

convert a case under this chapter to a case under chapter 7 of this title at any 

time.‖  ―Nady argues on appeal that debtor‘s right to convert his case under § 

1307(a) is not absolute and, therefore, once Nady raised the issue of debtor‘s 

bad faith by a motion to dismiss under § 1307(c), the bankruptcy court should 

have conducted a hearing on his motion prior to converting debtor‘s case.‖  The 

BAP said Marrama does not apply on its face as that was a conversion from 

chapter 7 to chapter 13.  The BAP also said this is not a scheme to avoid the 

consequences of the debtor‘s purported bad faith.    

 

―In reality, applying § 1307(a) by its terms does not grant chapter 13 

debtors immunity from misconduct once they convert their case — 

quite the opposite.  Unlike dismissal, upon conversion a debtor‘s case 

continues, the court retains jurisdiction over the debtor and the debtor‘s 

estate, and the court has continuing power to address any improprieties 

that may result from the change in the nature of the proceedings.  

Furthermore, if bad faith is involved, chapter 7 debtors may be denied a 

discharge for engaging in improper conduct under § 727, including § 

727(a)(4)(A) (authorizing denial of discharge for making false oath or 

account).  There is also the possibility that a debtor may face criminal 

penalties under 18 U.S.C. § 152 for knowingly and fraudulently 

making a false oath or account in or in relation to any case under title 
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11.  Therefore, any concern that a debtor can escape the consequences 

of bad faith conduct or for abuse of process is simply unwarranted.‖ 

 

The BAP concluded ―Rule 1017(f)(3) provides that a chapter 13 case shall be 

converted to chapter 7 without court order when the debtor files a notice of 

conversion under § 1307(a).‖  ―The Bankruptcy Rules in general are binding 

and we must abide by them unless there is an irreconcilable conflict with 

the Code.‖ 

 

 

Ellsworth v. Lifescape Medical Associates (In re Ellsworth), 455 B.R. 

904 (9th Cir. BAP July, 2011)  
 

Issue:   Was the chapter 13 here properly dismissed with prejudice?                           

Holding:   Yes. 

Judge Charles Case, AZ.  

Markell, Mann, Dunn 

Opinion by Markell 

 

The debtors, one a doctor, filed chapter 13 in March 2007.  The plan 

confirmation hearing took place in August 2008.  In January 2009, the court 

entered an order denying confirmation and telling the debtors to file a new plan.  

―Among other things, the court noted that the Ellsworths‘ financial records 

were ‗a shambles.‘‖  ―In March 2009, the Ellsworths filed a request for a status 

conference on plan confirmation, in which they asserted that an evidentiary 

hearing was necessary before a plan could be confirmed.  They also requested 

that the court set discovery and briefing deadlines.‖  Lifescape, a judgment 

creditor and the only creditor other than the debtors‘ home and car loans and 

student loans filed a motion to dismiss with prejudice.  ―Lifescape alleged four 

grounds as establishing cause for such a dismissal: (1) unreasonable delay by 

the debtor that was prejudicial to creditors; (2) failure to file a plan timely under 

§ 1321; (3) denial of confirmation of a plan under § 1325 and denial of a 

request made for additional time to file another plan or a modified plan; and (4) 

bad faith.‖  ―The court held a series of status conferences on the motion to 

dismiss over the next several months.‖  Finally, the trustee, after taking the 

debtors‘ depositions, joined the motion to dismiss with prejudice.  In March 

2010, the court granted the motion with prejudice.  Among other things in 
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addition, the debtors have $250,000 of equity in their home which is apparently 

exempt under Arizona law.  They filed three plans in total which offered 

nominal payments and were, in any event, very conflicting.  They were not 

filing required monthly operating reports.  They did not file an amended plan by 

a deadline given to them by the court.  It was pretty clear that they just did not 

want to pay Lifescape.      

 

The BAP affirmed saying that the bankruptcy court properly found that the 

factors in 1307(c)(1), (3) and (5) were met.  As to the dismissal with prejudice, 

the BAP said ―‘A dismissal with prejudice is a complete adjudication of the 

issues presented by the pleadings and a bar to further action between the 

parties.‘ Functionally, then, a dismissal with prejudice is equivalent to a 

judgment under § 523(a) that each debt that would have been discharged under 

the debtor‘s plan is thereafter non-dischargeable.‖  ―We acknowledge that 

dismissal with prejudice is a drastic remedy reserved for ‗extreme situations.‘‖  

―[W]e [have noted in previous cases] that a dismissal with prejudice can raise 

due process concerns, because such a dismissal can function like a § 727 denial 

of discharge, but without providing the same procedural protections that are 

afforded to a debtor when a creditor commences an adversary proceeding 

objecting to the debtor‘s discharge under § 727.‖   

 

―In this case, Lifescape‘s motion explicitly requested dismissal with 

prejudice.  Thereafter, several months elapsed during which the parties 

appeared at hearings on the motion, conducted discovery, and filed pre- 

and post-trial briefs.  The parties also prepared a joint pretrial 

statement, and participated in a formal evidentiary hearing.  Once 

Lifescape raised the issue of dismissal with prejudice and presented a 

persuasive prima facie case showing sufficient bad faith to justify such 

a remedy, it was incumbent upon the Ellsworths to attempt to show the 

bankruptcy court that an alternative to dismissal with prejudice was 

appropriate.  But the Ellsworths did not advocate for, or present any 

evidence in support of, any alternative.  They simply rested on their 

assertions that dismissal, in any form, was not appropriate.‖ 
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Edwards v. Wells Fargo Bank (In re Edwards), 2011 WL 4485560 

(9th Cir. BAP July, 2011) (Unpublished)  
 

Issue:   May a chapter 7 debtor sue a bank for an alleged wrongful foreclosure 

which occurred before the petition was filed?                  

Holding:   No, the debtor has no standing until the trustee abandons the claim. 

Judge Peter Carroll, C.D. Cal.  

Pappas, Markell, Alley 

Opinion by Pappas 

 

The chapter 7 debtor filed a chapter 7 case about two months after a foreclosure 

sale on her home.  She filed a complaint against WFB seeking to unwind the 

foreclosure sale and for damages.  WFB filed a motion to dismiss and Judge 

Carroll ―granted the motion, and dismissed the adversary proceeding under 

Civil Rule 12(b)(6) because Edwards' complaint failed to state a claim for relief 

against [WFB].  Specifically, the bankruptcy court ruled that any claim for 

damages for a wrongful foreclosure that occurred prior to Edwards bankruptcy 

filing was property of the bankruptcy estate.  Therefore, the bankruptcy court 

reasoned, the chapter 7 trustee would be the sole real party in interest (the court 

used the term ―standing‖) to prosecute such a claim.  Unless and until the 

trustee abandoned that claim, the court noted, Edwards had no legal right to 

assert it.‖  He ―further ruled that Edwards was judicially estopped from 

prosecuting the claim in the adversary proceeding against [WFB].  This 

conclusion followed from what the court considered to be Edwards' knowing 

failure to properly disclose the existence of the claim in her bankruptcy 

schedules.‖ 

 

The BAP affirmed.  ―The claims asserted against [WFB] in Edwards' complaint 

for wrongful and fraudulent foreclosure relate to the pre-petition foreclosure 

proceedings and sale of the Property, and to the unlawful detainer action. 

Because these events occurred before bankruptcy, any claims against [WFB] 

arising from them became property of the estate when Edwards filed her 

chapter 7 bankruptcy petition.  [T]he chapter 7 trustee, not Edwards, has the 

exclusive authority to prosecute these claims on behalf of the estate.‖  ―Though 

unscheduled, those claims remain in the estate unless abandoned by the trustee. 

No evidence has been offered to show that the trustee ever abandoned the 

claims, and under the Code and Ninth Circuit precedent, the trustee has the 
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exclusive authority, and is the sole real party in interest, to prosecute any legal 

actions on behalf of the estate as to those claims.‖ 

 

Pacific Resource Credit Union v. Fish (In re Fish), 456 B.R. 413 (9th 

Cir. BAP August, 2011)  
 

Issue:   Did the creditor here file a proper informal proof of claim?                          

Holding:   Yes. 

Judge Vincent Zurzolo  

Brandt, Pappas, Markell 

Opinion by Brandt 

 

In this chapter 13, the debtor had three secured loans with the credit union.  The 

debtor indicated his intent to return two of the assets and keep one.  The credit 

union filed two motions for relief setting forth the amounts owed.  Both 

motions were granted.  The credit union also filed an objection to confirmation 

of the plan setting forth the amounts it believed it was owed at the time and the 

basis for the claim.  The credit union then filed a proof of claim ten days after 

the deadline.  The POC stated it was amending its informal POC consisting of 

the MFR and Objection to Plan.  The ―amended‖ POC set forth the amount of 

the deficiency.  The debtor filed an objection to the claim on the basis it was 

late.  The court sustained the objection saying, ―It‘s the burden on [PRCU] to 

establish that these informal proofs of claim gave adequate notice to the moving 

party of the existence of the claim and the amount of the claim so they could 

adequately take into account that a claim indeed is being asserted.  That burden 

hasn‘t been carried.‖   

 

The BAP reversed.  ―The Ninth Circuit has long recognized the informal proof 

of claim doctrine, In re Edelman, 237 B.R. 146, 154 (9th Cir. BAP 1999), 

consistently applying ‗the so-called rule of liberality in amendments to 

creditors‘ proofs of claim so that the formal claim relates back to a previously 

filed informal claim.‘‖  ―We have articulated the requirements: (1) presentment 

of a writing; (2) within the time for the filing of claims; (3) by or on behalf of 

the creditor; (4) bringing to the attention of the court; (5) the nature and amount 

of a claim asserted against the estate.‖  ―For a document to constitute an 

informal proof of claim, it must state an explicit demand showing the nature 

and amount of the claim against the estate, and evidence an intent to hold the 
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debtor liable.‖  ―[T]he courts focus[ed] not on the type of document, but on its 

contents and the creditor‘s conduct.‖  

 

Palmdale Hills Property, LLC v. Lehman Commercial Paper, Inc. (In 

re Palmdale Hills Property, LLC), 654 B.R. 868 (9th Cir. BAP 

August, 2011)  
 

Issue:   Is the transaction here a ―true sale‖ or a disguised loan and security 

transaction?  Did the entity that filed a proof of claim here have authority to do 

so?                           

Holding:   A true sale.  Yes.   

Judge Erithe Smith 

Kirscher, Markell, Hollowell 

Opinion by Kirscher 

 

In a very large and complex transaction (and lengthy opinion), a Lehman entity 

sold certain loans to another entity via a ―Master Repurchase Agreement.‖  The 

court ruled that the agreement was a sale of the loans and not itself a loan.  She 

based the ruling on the terms of the agreement and New York law.  As to the 

proofs of claim, she ruled that the entity that filed the POC had authority to do 

so.   

 

The BAP affirmed.  ―In examining the four corners of the [agreement], we 

construe it to be unambiguous and conclude that the [parties] intended the 

transaction to be a sale.  First, the parties explicitly stated that they ‗intend that 

all Transactions hereunder be sales and purchases and not loans.‘‖ "[M]any of 

the [agreement‘s] terms and operative provisions conform to the parties‘ intent 

that [agreement‘s] be treated as sales, such as: ‗Buyer‘ and ‗Seller,‘ ‗Purchase 

Date‘ and ‗Purchase Price,‘ ‗Purchased Securities,‘ ‗Repurchase Date‖ and 

‗Repurchase Price,‘ and that ‗[a]ll of Seller‘s interest in the Purchased 

Securities shall pass to Buyer on the Purchase Date.‖ ―We recognize that words 

and phrases cannot be read in isolation.  However, having reviewed the 

[agreements] as a whole, we hold that the bankruptcy court did not err when it 

concluded that these documents unambiguously provided for a sale and not a 

secured transaction.‖ ―Therefore, since we have concluded that the [agreement] 

was unambiguous on its face for the reasons stated above, the bankruptcy court 
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was not required to look beyond the four corners of the [agreement] to 

determine the parties‘ intent." 

 

As to the POC, the analysis was again largely based on New York law.  The 

POC may be executed by the creditor‘s ―authorized agent.‖  Here Lehman filed 

the POC even though it had ―sold‖ the loans to another entity.  Lehman 

previously sent a letter to the new holder of the loans saying that ―we will keep 

you advised as we proceed on behalf of the lenders.‖  Was that enough to give 

it authority to file a POC on behalf of the holder of the loans?  Yes.  ―[W]e 

conclude that Rule 3001(b) does not require a principal to expressly authorize 

its agent ‗to file a proof of claim‘ on its behalf.  Rather, a principal‘s 

authorization for the agent to act on its behalf in a debtor‘s bankruptcy case 

necessarily includes authorization to file a proof of claim; the principal need not 

expressly state to the agent: ‗you may file a proof of claim.‘‖    

 

 

Abdelgadir v. BAC Home Loans Servicing (In re Abdelgadir), 455 

B.R. 896 (9th Cir. BAP August, 2011)  
 

Issue:   When determining whether anti-modification in chapter 11 of a home 

loan applies, do the parties look at the status of the property on the petition date 

or the confirmation date?                      

Holding:   The petition date. 

Judge Linda Riegle, Nevada 

Hollowell, Johnson, Jury 

Opinion by Hollowell 

 

The debtor‘s chapter 11 plan proposed to strip the lien on a residence down to 

the value at the time of confirmation.  The bank objected saying that the 

property was the debtor‘s residence on the petition date and therefore could not 

be modified.  The debtor responded that the relevant date is confirmation and 

the property was not the debtor‘s residence at that time.  The bankruptcy court 

agreed with the debtor and confirmed the plan.  It ―found that there was no bad 

faith or manipulation on the part of the Debtors in moving from the Property.‖ 

 

The BAP reversed.  ―By its plain language, § 1123(b)(5) allows debtors to 

modify the rights of creditors holding certain claims – secured claims and 
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unsecured claims, but sets out a rule against modifying claims that are secured 

by a debtor‘s principal residence.‖  ―[T]he words ‗secured only by a security 

interest in real property that is the debtor‘s principal residence‘ modifies ‗claim‘ 

and describes the type of claim that is excepted from modification.‖  ―The plain 

language of § 1123(b)(5) excepts a particular type of claim from modification.  

As discussed above, a creditor‘s right to payment, whether it later is deemed 

secured or unsecured depending on the value of the collateral, is fixed at the 

petition date.‖ 

 

 

Winterton v. Humitech of Northern California LLC (In re Blue Pine 

Group, Inc.), 457 B.R. 64 (9th Cir. BAP August, 2011)  
 

Issue:   Where sanctions against an attorney of $109,000 for filing and 

proceeding with a corporate chapter 7 appropriate?                      

Holding:   Yes 

Judge Bruce Markell, Nevada 

Hollowell, Johnson, Jury 

Opinion by Hollowell 

 

The debtor was formed in Nevada by two individuals to operate a business in 

Nevada.  The business was to be operated by John Grose.  The formation 

paperwork was sloppy and it is doubtful that shares were ever actually issued.  

The paperwork however indicated that there were four directors, the two 

organizers and their wives/partners.  The parties soon disagreed about 

everything and suit was filed against Grose in California.  Grose filed a chapter 

7 for the corporation about a month after the lawsuit was filed.  The other guy 

moved to dismiss on the basis that Grose had no authority to file as there had 

been no board meeting etc and served a Rule 9011 motion on him.  Grose‘s 

attorney filed an opposition to the motion to dismiss saying that the chapter 7 

was properly filed since the other two directors had been removed.  He 

submitted purported minutes of meetings which authorized the bankruptcy and 

removal of the other two directors.  Unfortunately for the attorney, the 

bankruptcy schedules were also very sloppy.  There were only two creditors for 

one thing, the other side.  The SOFA showed no pending litigation and 

disclosed that no director had been removed from the board, indicated that no 

person owned more than 5% of the stock etc.  There was no corporate 
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resolution filed.  Judge Markell granted the motion to dismiss and reserved 

jurisdiction re sanctions.  He said it was clear under Nevada law that Grose was 

not authorized to file this case by himself.     

 

They then filed a motion for sanctions against the attorney Winterton.  He 

opposed the motion saying that he relied on Gorse‘s corporate counsel and on 

Grose.  He said the case was filed because the other guy was diverting assets.  

Thereafter there was a discovery dispute re the sanctions motion and separately, 

the California law suit was settled.  Judge Markell conducted a one and a half 

day hearing re the sanctions.  He ruled that ―it may not have been unreasonable 

for [the attorney] to have initially relied on Grose‘s and [his corporate 

attorney‘s] assurances and representations that a corporate resolution existed.  

However, [Markell] found that Winterton‘s actions soon thereafter, when he 

was alerted to inconsistencies in those representations, were not reasonable.‖  

He awarded $109,000 of sanctions against Winterton.     

 

The BAP affirmed.  ―[W]e agree with the bankruptcy court‘s finding that 

Winterton failed to undertake an objectively reasonable inquiry into the facts 

and law supporting the bankruptcy petition, relying instead on information 

others told him.  He proceeded (even though he was facing potential Rule 9011 

sanctions) with a frivolous bankruptcy case."  ―Furthermore, the bankruptcy 

court found that Winterton acted improperly by persisting in advocating the 

propriety of the filings and positions he knew were frivolous and causing 

Humitech to incur fees and expenses in dismissing the bankruptcy case and in 

protecting its rights in the California Litigation.‖ 

 

As to the amount of the sanctions, the BAP said ―by the plain language of Rule 

9011(c), a restitutionary award to compensate an opposing party for 

unnecessary litigation expenses (as opposed to a punitive fine paid to the court) 

may be an appropriate sanction.‖  ―The bankruptcy court noted that Winterton 

‗unwaveringly‘ pursued the improper bankruptcy, held himself out as a 

business and bankruptcy attorney with extensive experience before the 

bankruptcy court, and presented no evidence of any personal or emotional 

problems.‖  ―Thus, the bankruptcy court did not abuse its discretion in awarding 

a sanction of $109,528 against Winterton.‖ 
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Marciano v. Fahs (In re Marciano), 459 B.R. 27 (9th Cir. BAP 

September, 2011)  
 

Issue:   Was the entry of an order for relief in the involuntary proceedings here 

appropriate?                       

Holding:   Yes 

Judge Victoria Kaufman, C.D. California 

Dunn, Markell, Kirscher 

Opinion by Dunn, dissent by Markell 

 

This is an involuntary bankruptcy case.  The petitioning creditors obtained a 

judgment against Georges Marciano for $260 million.  The state court had 

issued terminating sanctions against Marciano for discovery abuses and 

subsequently awarded the damages essentially by default.  The judgment was 

immediately appealed however Marciano was unable to get a stay pending 

appeal.  The bankruptcy court entered an order for relief about a year after the 

petition was filed.  She ultimately entered the order based on her ruling on cross 

motions for summary judgment.  Marciano appealed ten separate orders entered 

during the one year including the order for relief.  Every possible issue in 

section 303 was litigated from the good faith of the petition to whether the 

summons for the involuntary petition was served properly to whether the debt 

was ―disputed.‖ 

 

The BAP affirmed on every issue.  In a very long opinion, 71 pages, the BAP 

went through the ten separate orders and resolved them in favor of the 

petitioning creditors.   The crux of the issue on the order for relief was whether 

the debt was disputed because it was being appealed by Marciano.  The BAP 

stated a per se rule that ―the Petitioning Creditors‘ unstayed judgments 

constituted prima facie evidence that no bona fide dispute existed as to their 

claims against Mr. Marciano.‖    

 

―In the Ninth Circuit, for purposes of § 303, a bona fide dispute 

requires an objective basis for either a factual or a legal dispute as to 

the validity of the debt.‖  ―[W]e conclude, . . . that an unstayed 

judgment, other than a default judgment, that is regular on its face, is 

‗in and of itself, sufficient to establish that the claim underlying the 

judgment is not in bona fide dispute for purposes of determining 
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whether a petitioning creditor is eligible‘ to initiate an involuntary 

bankruptcy case.‖ 

 

The BAP then concluded that entry of judgment after entry of terminating 

sanctions was not a default judgment and the per se rule still applied.  The BAP 

found that each of the other rulings were not abuse of discretion or clear error.   

 

Judge Markell‘s dissent argued that the rule about judgments on appeal should 

not be per se.  ―The massive judgment against Marciano is not a judgment on 

the merits of petitioning creditors‘ claims, but rather an unprecedented sanction 

for Marciano‘s conduct with respect to the determination of those claims.  The 

only reason that there is no dispute is that the state court precluded Marciano 

from defending himself by striking his answer and entering judgment as if he 

had made no appearance at all.  Simply put, Marciano undisputedly disputes the 

claim; it is just that the state court muzzled him.‖  

 

 

Margulies Law Firm v. Placide (In re Placide), 459 B.R. 64 (9th Cir. 

BAP September, 2011)  
 

Issue:   Is the claim for attorneys fees, on the facts here, reasonable?   Who has 

the burden of proving reasonableness?                     

Holding:   No, the fees were not reasonable and the attorney has the burden.   

Judge Alan Ahart, C.D. California 

Kirscher, Sargis, Pappas 

Opinion by Kirscher 

 

The attorney here represented this chapter 13 debtor prepetition in a case 

against a chapter 7 debtor.  Prior to the filing of the chapter 13 here, the debtor 

was owed some $82,000 by a contractor.  When the contractor filed bankruptcy, 

the debtor hired the attorney to sue the contractor for non-dischargeability and 

to deny the discharge.  The trustee in the contractor chapter 7 case hired the 

same attorney to attempt to avoid a fraudulent conveyance.  After trial, the 

court denied the discharge but ruled against the trustee on the fraudulent 

conveyance.  The attorney then demanded an unpaid balance to him of $80,000.  

He had been actually paid about $50,000.  When he began collection efforts, his 

client filed chapter 13.  The attorneys fees were the largest part of his unsecured 
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debt.  The attorney filed a proof of claim and the debtor objected saying the fees 

were unreasonable given the debtor was owed only $82,000 and was already 

paid $50,000.  The attorney defended saying he had sent invoices all along and 

the debtor did not object.  Judge Ahart agreed that the burden was on the 

attorney and the fees were unreasonable;  Section 502(b)(4) is the test, not state 

law.   

 

The BAP affirmed.  ―While state law governs MLF‘s rights under the 

Engagement Letter, bankruptcy law governs the allowance of MLF‘s claim 

against Placides‘s estate.‖  ―MLF‘s claim for attorney‘s fees and costs may be 

allowed only to the extent they are reasonable as determined under federal 

law.‖  The BAP agreed that the burden was on the attorney to establish that the 

fees were reasonable since the attorney filed a proof of claim to which the 

debtor objected.  The BAP also ruled that Judge Ahart‘s determination that the 

fees were unreasonable was not ―clear error.‖  ―[G]iven the wide discretion 

afforded bankruptcy courts in determining reasonableness of prepetition 

attorney‘s fees under section 502(b)(4), we cannot say that the court here 

abused its discretion in disallowing as unreasonable MLF‘s claim for 

$80,869.33.‖      

 

California Franchise Tax Board v. Wilshire Courtyard (In re 

Wilshire Courtyard), 459 B.R. 416 (9th Cir. BAP September, 2011)  
 

Issue:   Did the bankruptcy court have subject matter jurisdiction here over a 

dispute between the FTB and the debtor‘s owners (partners)?                       

Holding:   No 

Judge Samuel Bufford, C.D. California 

Pappas, Kirscher, Sargis 

Opinion by Pappas 

 

The chapter 11 debtor here was a partnership.  As part of an agreed plan of 

reorganization, a new entity obtained 99% ownership of the partnership.  A few 

years later, the FTB decided that the transaction was a sale and the debtor‘s 

partners owed lots more taxes.  The Order Confirming the plan said that the 

transaction was not a sale.  The debtor sought to reopen the bankruptcy case 

and find the FTB in contempt.  The FTB opposed the motion and argued that 

the bankruptcy court did not have subject matter jurisdiction to rule on the 
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matter.  Judge Bufford disagreed and ruled that the Order was binding on the 

FTB and ordered the FTB to ―cease and desist.‖   

 

The BAP reversed and found no subject matter jurisdiction.  It ordered the 

―matter‖ dismissed.  First of all, the BAP said that the issue of whether the 

transaction was a sale or whatever was not discussed in the disclosure statement 

or plan or plan confirmation pleadings and was simply added to the order as an 

after thought apparently.  Enforcing that portion of the order was not sufficient 

to give the bankruptcy court jurisdiction.  As to whether the proceeding ―arises 

under‖ or ―arises in‖ a bankruptcy case, the BAP held it did not.  The issue was 

what effect the reorganization had on the debtor‘s partners, not on the debtor.  

Ruling on the issue did not affect the debtor or the plan.  ―No provision of the 

bankruptcy code dealing with state tax consequences is at issue, nor were other 

chapter 11 provisions used by [the debtor] in an attempt to restructure the tax 

consequences of plan confirmation.  Instead, reduced to its essence, the contest 

in the bankruptcy court in this case concerned whether, because of the terms of 

the order confirming [the debtor‘s] reorganization plan, the Wilshire Partners 

owe the State of California $13 million in taxes on what [FTB] characterizes as 

their income from capital gains.‖  That issue must be resolved in state court.   

 

The court also did not have ―related to‖ jurisdiction because the ―tax dispute 

with [FTB] will have no impact whatsoever on the debtor, the estate, or the 

implementation of the [the debtor‘s] plan of reorganization.‖  There has to be a 

―close nexus‖ between the proceeding and the effect on the plan.  ―[T]he 

outcome of that tax dispute can have no conceivable effect on the 

implementation of the confirmed plan of reorganization, or on the reorganized 

debtor.‖  There is also no supplemental jurisdiction because there must be a 

dispute that the bankruptcy court has jurisdiction over before there can be 

supplemental jurisdiction.  ―[R]eopening of the bankruptcy case is rare, and 

only used when necessary to resolve bankruptcy issues, not to adjudicate state 

law claims that can be adjudicated in state court.‖          

 

U.S. Trustee v. Tamm (In re Hokulani Square, Inc. ), --- B.R. ---, 2011 

WL 5924442 (9th Cir. BAP November, 2011)  
 

Issue:   Is a chapter 7 trustee, when computing his fees for administration of the 

estate, entitled to include a credit bid made by a secured creditor when buying 

property from the estate?                           

Holding:   No. 
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Judge Robert Faris, Hawaii  

Pappas, Dunn, Jury 

Opinion by Pappas 

 

The chapter 7 trustee in this case ―sold‖ real property to a secured creditor who 

credit bid and was the successful bidder.  The trustee asserts that he has the 

right to compensation based on the amount of the credit bid.  The bankruptcy 

court agreed with the trustee.  The UST appealed.   

 

The BAP reversed.  The trustees fees are set by statute in section 326(a).  He 

receives a percentage based on ―moneys disbursed‖ to creditors.  The amount of 

the credit bid is not moneys disbursed to creditors.  ―In our view, the Secured 

Creditors‘ credit bid submitted to Tamm in connection with the bankruptcy sale 

in this case falls outside the common dictionary meaning of ‗moneys 

disbursed.‘‖  The BAP commented that everyone seemed to agree that the 

trustee did a great job in this case but the issue is one of statutory interpretation, 

not what is generally fair and equitable.  The computations in section 326(a) set 

a cap on the fees.   

 

Barnes v. Belice (In re Belice), 2011 WL 4572003 (9th Cir. BAP 

December, 2011) (unpublished) 
 

Issue:   Were oral statements made by the debtor sufficient to support a finding 

that the debtor committed fraud or were the statements about his ―financial 

condition‖ which to be actionable had to be in writing?                           

Holding:   The oral statements made supported a finding of fraud and therefore 

non-dischargeability. 

Judge Peter Bowie, San Diego  

Markell, Hollowell, Kirscher 

Opinion by Markell 

 

Creditor filed a non-dischargeability complaint against the debtor under section 

523(a)(2)(A) saying that the debtor made a number of false statements which 

the creditor relied on when making a loan of approximately $25,000.  The 
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debtor filed a motion to dismiss asserting that the purported misstatements 

where ones that ―respected [his] financial condition‖ and therefore could not be 

included in 523(a)(2)(A) but had to be in writing and alleged under 

523(a)(2)(B).  The purported misstatements covered his salary, a ring he owned, 

season seats to the San Diego Chargers, and two businesses he owned.  Judge 

Bowie ruled that those are misstatements respecting his financial condition and 

cannot be used to prove up fraud under 523(a)(2)(A).   

 

The BAP reversed.  ―Section 523(a)(2)(A) excepts debts from discharge when 

those debts were incurred by way of ‗false pretenses, false representation, or 

actual fraud . . . .‘  But not all fraud leads to nondischargeability.  Congress 

expressly excluded oral ‗statement[s] respecting the debtor‘s or an insider‘s 

financial condition‘ from § 523(a)(2)(A)‘s coverage.  In short, oral 

misrepresentations regarding financial condition are dischargeable.‖  ―[A] 

broad interpretation of the phrase . . . includes ‗any statement that has a bearing 

on the financial position of the debtor or an insider.‘  This includes any 

statement regarding ‗the status of a single asset or liability,‘ as is the case here.‖  

―[A] narrow or strict interpretation . . . includes ‗only statements providing 

information as to a debtor‘s net worth, overall financial health, or an equation 

of assets and liabilities.‘‖   The opinion discusses the history of the discharge 

exception for fraud and cases arguing both the narrow and the broad view.  

―[W]e hold that the phrase ‗statement respecting the debtor‘s . . . financial 

condition‘ should be narrowly interpreted.  We agree . . . that such statements 

‗are those that purport to present a picture of the debtor‘s overall financial 

health.‘‖ 

 

There was also an issue regarding a purported omission, the failure of the 

debtor to advise the creditor that he was being sued for $500,000 over a 

business transaction.  The BAP said that there must be a duty to disclose.  It 

cites the Restatement of Torts, section 551(2) for the proposition that a party to 

a business transaction must disclose facts which make statements made not 

misleading.  In other words, if the person makes a statement, he must also 

disclose additional facts which make the statement made not misleading.  The 

BAP said there was no duty to disclose here.      

 

De La Salle v. U.S. Bank (In re De La Salle), --- B.R. --- (9th Cir. BAP 

December, 2011)  
 

Issue:   Must chapter 13 debtors make the regular monthly payment to a secured 
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creditor when they dispute that the secured creditor is secured and/or is owed 

anything?  Did the court properly convert the case to chapter 7 here?                           

Holding:   Yes.  Yes. 

Judge Ronald Sargis, Eastern District California  

Jury, Kirscher, Dunn 

Opinion by Jury 

 

Debtors filed chapter 13 after they sued U.S. Bank and Countrywide ―regarding 

the identity of the entity legally authorized and entitled to enforce the note and 

deed of trust against debtors‘ real property and the validity of the deed of trust 

itself.‖  They filed a plan but did not make the regular monthly payments to 

U.S. Bank on the first on their home.  They took the position, at the outset at 

least, that the debt, if it existed at all, was unsecured.  Later they filed an 

adversary proceeding against U.S. Bank and amended plans.  The bankruptcy 

court, after numerous hearings, finally refused to confirm their plan and 

converted the case to chapter 7.   

 

The BAP affirmed.  The debtors argued that they were not required to make the 

regular monthly payment on their mortgage during the case because they 

objected to the bank‘s proof of claim and that ―suspended‖ the duty to make the 

payments.  They also argued that the bank did not show it had standing to 

object to the plan.  The BAP disagreed.  The claims objection procedures ―do 

not authorize debtors to change the amount or reclassify a debt in their chapter 

13 plan which was set forth in a properly filed proof of claim.‖  The bank had 

standing because it has a ―right to payment‖ which is disputed.  The debtors 

argued that the case should not have been converted while the claim objection 

was pending.  The BAP disagreed and said that, in any event, the delay in 

resolution of the claim was the debtors‘ fault and the court reasonably 

accommodated the efforts.  Finally, the debtors argued that the case should not 

have been converted.  ―The record indicates that debtors enjoyed the protection 

of the automatic stay for over a year while making zero payments to their 

secured creditor; none of debtors‘ plans complied with the Code by providing 

for the payment of their secured creditor‘s claims; and debtors‘ primary activity 

in their bankruptcy was the continuing litigation of U.S. Bank‘s claims.‖ 
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Benafel v. One West Bank (In re Benafel), --- B.R. ---, 2011 Bankr. 

Lexis 5121 (9th Cir. BAP December, 2011)  
 

Issue:   To determine whether real property is the debtor‘s principle residence 

for purposes of modification of the debt, does the court look at the date the loan 

agreement was made or the petition date?                           

Holding:   The petition date 

Judge Frank Alley, Oregon  

Pappas, Jury, Clarkson 

Opinion by Pappas 

 

The debtor entered into a loan agreement on her home about three years before 

she filed chapter 13.  The loan agreement provided that she would live in the 

property for at least one year.  She moved out about two years after the loan 

agreement to move in with and take care of her mother who was ill.  The 

property was empty for about eight months at which time she got behind on the 

mortgage.  She found a tenant for the property and filed chapter 13 shortly after,  

apparently within the same month.  The debtor proposed a plan which stripped 

down the lien to the value of the property on the petition date.  One West 

objected.  The debtor argued that the relevant date is the petition date or, in the 

alternative, the bank waived its right to object after one year.  The bankruptcy 

judge would not confirm the plan because he said the relevant date for 

determining whether the property was the debtor‘s principle residence was the 

date of the loan.  He rejected the argument that One West waived its right to 

object because a waiver must be knowing and explicit and that determination 

cannot be made from the terms of the note.    

 

The BAP reversed.   The BAP looked first to its previous ruling, In re 

Abdelgadir, which came down from the BAP immediately before oral argument 

in this case and was discussed at oral argument.  Abdelgadir was a chapter 11 

case where the BAP ruled that the relevant date is the petition date, not the date 

of confirmation of the plan as the court had ruled.  ―Although Abdelgadir was a 

chapter 11 case, and the Panel‘s Opinion construed § 1123(b)(5) rather than § 

1322(b)(2), the material provisions of these two Code provisions are identical.‖ 

The BAP panel here said it would follow Abdelgadir because it agreed that the 

since the claim is determined as of the petition date, and the code permits 

modification of claims ―but prohibits the modification of the rights of creditors 
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holding claims secured by a debtor's principal residence,‖ the security interest 

being modified is the one which secures the claim which is fixed as of the 

petition date.   One West argued that the debtor did reside in the property on the 

petition date.  The BAP said that was still an issue which the bankruptcy court 

could resolve on remand.   

 

The BAP did not comment on the bankruptcy court‘s ruling that One West 

waived its right to object.  ―Our holding here is limited to resolving the legal 

issue raised by this appeal involving the relevant date for determining whether 

the Property was, or was not, [the debtor‘s] principal residence on the petition 

date.‖ 
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Standiferd v. United States Trustee, 641 F.3d 1209 (10th Cir., April, 

2011) 

  

Issue:  Is denial of the discharge appropriate based on chapter 7 debtor‘s pre-

conversion failure to obey the Chapter 13 confirmation order. 

  

Holding:  Yes under these facts.    

  

Appeal from District Court 

  

Ronald and Betty Standifer, filed Chapter 13, obtained confirmation of their 

Chapter 13 plan, and then violated the confirmation order by failing to update 

the trustee of their post-petition monthly income report and tax return, as 

required under their Chapter 13 confirmation order.  The trustee filed a motion 

to dismiss and the debtors voluntarily converted their case to Chapter 7.  The 

Chapter 7 trustee then filed a complaint to deny the discharge based on the 

failure to follow the confirmation order.  The bankruptcy court agreed and 

denied the discharge.  The District Court affirmed.   

  

The 10th Circuit affirmed.  Under section 727 (a)(6)(A), the court may deny 

discharge of a debt if the debtor willfully failed ―in this case‖ to follow any 

―lawful order of the court.‖ The debtors argued a confirmation order is not a 

―lawful order of the court‖ and cannot require a debtor to do anything because 

under section 1307(a) and (b), a Chapter 13 debtor has an unwaivable right to 

either convert his case to a Chapter 7 at any time, or dismiss the Chapter 13 

case completely.  In applying the ―plain meaning‖ doctrine to interpret the 

statue, and attempting to preserve legislative intent, the court held that for the 

purposes of § 727 (a)(6)(A) a Chapter 13 Confirmation Order is a ―lawful order 

of the court‖.  Although the code may permit a Chapter 13 to convert or dismiss 

his case, and stop complying with the provisions of a confirmation order, ―as 

long as the debtor remains under Chapter 13, however, he must comply with the 

terms of the bankruptcy court‘s confirmation order.‖ 
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The debtors further argued that section 727 (a)(6)(A) is only applicable in a 

case proceeding under Chapter 7 and should not apply because the refusal to 

obey the confirmation order occurred before the case was converted to Chapter 

7 and not ―in this case‖ as required under the statute.‖  The debtors relied on 

section 348(f) in their claim that it is Congress‘ intent for the two phases of a 

bankruptcy case be treated as separate and distinct, upon conversion from 

Chapter 13 to Chapter 7.  The court held that at the time the discharge was 

denied under section 727 (a)(6)(A), the case was proceeding under Chapter 7.  

Further, rather than applying section 348(f) which focuses on the composition 

of a converted bankruptcy estate, the court applied section 348(a) stating ―the 

conversion of a case from one chapter to another… does not affect the date of 

the filing of the petition, the commencement of the case, or the order for relief.‖  

For purposes of section 727 (a)(6)(A) ――this case‖ includes proceedings 

occurring both before and after conversion.‖ 

  

The court found the denial of discharge to be a proper remedy against this 

debtor for misconduct. Under the Chapter 13 plan, the debtors proposed to pay 

100% of the allowed unsecured which began at upwards of $400,000.  By the 

time of conversion to Chapter 7, the debtors had nearly tripled their debt.  

Instead of the debtor ―committing the fruit of his good fortune to his creditors‖ 

the court found the debtors‘ disregard toward their obligations by spending their 

increased income on home improvements wrongful and warranting the court‘s 

denial of their discharge.  In this case, the court found the debtors were not 

entitled to the ―extraordinary benefit of discharge‖ as it should only be available 

for ―the honest but unfortunate debtor‖. 

  

By: Carolyn Afari 

 

 

Calhoun v. U.S. Trustee (In re Calhoun) 650 F.3d 338, (4th Cir., May, 

2011) 

  

Issue:  Did the bankruptcy court err in dismissing this chapter 7 case under the 

totality of the circumstances?   

  

Holding:  No.    

  

Appeal from District Court 
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The debtors earned $7,313 per month from a pension plus $1,459 in social 

security.  Prior to filing they were paying $2,638 a month to a ―credit 

management company‖ to pay their $106,000 of credit card debt.  Their means 

test deductions were $7,330 so they passed the means test.  The bankruptcy 

court dismissed their case under the totality of the circumstances and the district 

court affirmed.   

 

The 4
th

 Circuit also affirmed.  It stated: 

―The bankruptcy court found a multitude of factors weighing in favor 

of abuse, and we discern no error in those findings.  The bankruptcy 

court ultimately found that the Calhouns were able to pay their 

creditors based on the totality of the circumstances of their financial 

situation, including the following evidence: 

 

_ The Calhouns made payments in the amount of $2,638 a month to 

their unsecured creditors for twenty-two (22) months before filing for 

Chapter 7 relief; 

 

_ Testimony demonstrated that the Calhouns did not file for bankruptcy 

as a result of sudden illness, calamity, disability, or unemployment; 

 

_ The Calhouns' monthly expenses ―border on the extravagant‖ and 

their budget leaves ―ample room for reduction‖; 

 

_ The Calhouns paid $439 per month on two life insurance policies, 

including one that would provide for Mrs. Calhoun after Mr. Calhoun's 

death, even though Mrs. Calhoun will receive 75% of Mr. Calhoun's 

monthly income from his retirement account; 

 

_ The Calhouns claim to spend $930 per month on food and have 

expenses for cable and internet, laundry and dry cleaning; and 

 

_ The Calhouns did not justify their excessive transportation expenses. 

 

This evidence amply supports the bankruptcy court's finding that 

granting the Calhouns' Chapter 7 relief would be an abuse of the 

provisions of that chapter.  This conclusion holds firm even without 

considering Mr. Calhoun's Social Security benefits.  A finding of abuse 

based on the above-stated evidence of the Calhouns' excessive budget 

and unjustifiable expenses does not depend on the additional $1,459 in 

Social Security benefits they receive each month.‖ 
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Botkin v. DuPont Community credit Union (In re Botkin) 650 F.3d 

396, (4th Cir., June, 2011) 

  

Issue:  Must a debtor actually claim an exemption on Schedule C in order to 

avoid a judgment lien under section 522(f)? 

  

Holding:  No.    

  

Appeal from District Court 

  

The debtor‘s home was worth less than the amount of the mortgage.  Although 

entitled to an exemption, she did not claim an exemption on schedule C.  When 

she filed a motion to avoid lien under section 522(f), the bankruptcy court 

denied the motion because she had not actually claimed the exemption.  The 

district court reversed.   

 

The 4
th

 Circuit affirmed the district court.  Section 522(f)(2) states: a lien ―shall 

be considered to impair an exemption‖ when the judgment lien, all other liens 

―and the amount of the exemption that the debtor could claim if there were no 

liens on the property‖ exceeds the value of the property.  Based on that 

language the debtor need only establish the amount she could have claimed had 

there been no liens.  The court commented also that it is no clear that a debtor 

can claim any lien on property that is underwater.  The credit union argued 

several policy reasons why the debtor should be required to claim an exemption 

on Schedule C, i.e., that way someone can object to the claim; she might have 

had to use the exemptions on something else (the exemption appears to be akin 

to the wildcard); she has to claim some amount in order to determine how much 

the lien impairs the exemption.  The court rejected those arguments based on 

the plain language of the code.  ―However, for the reasons we have explained, 

the language of the Code plainly does not require a debtor to claim an 

exemption in order to avoid a judicial lien on the basis that it impairs the 

exemption.  Whether such a requirement could have carried with it certain 

policy advantages is a question we need not address.‖ 

 

 

Fisette v. Keller (In re Fisette) --- B.R. ---, 2011 WL 1833189 (8th Cir. 

BAP, August, 2011) 

  

Issue:  Must a debtor receive a discharge in order to strip a completely 

unsecured lien in a chapter 13?   
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Holding:  No.    

  

The debtor received a chapter 7 discharge in a case about one year prior to 

filing the present chapter 13 case.  He proposed to strip off two completely 

unsecured liens on his home.  His plan paid the unsecured creditors other than 

the junior lien in full; it paid the junior liens nothing.  There were no objections 

to the plan or to the proposed value of the home.  The bankruptcy court refused 

to confirm the plan saying that liens could not be striped from the debtor‘s 

home.   

 

The BAP reversed.  ―We agree with courts holding that §1322(b)(2) does not 

bar a Chapter 13 debtor from stripping off a wholly unsecured lien on his 

principal residence, a position that has been adopted by all Circuit Courts of 

Appeal to address this issue.‖  ―We hold that the strip off of a wholly unsecured 

lien on a debtor‘s principal residence is effective upon completion of the 

debtor‘s obligations under his plan, and it is not contingent on his receipt of a 

Chapter 13 discharge. ―  ―[N]othing in the Bankruptcy Code conditions a 

Chapter 13 debtor‘s ability to modify a wholly unsecured creditor‘s lien under § 

1322(b)(2) on his eligibility for a discharge.‖    
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In re Thiel, 446 B.R. 434 (Bkrtcy Id, March, 2011, Meyers J.)  

Issue:  Does the debtor‘s chapter 13 plan here pay a sufficient amount ―to 

unsecured creditors‖ to be confirmed?  

 

Holding:   No.  ―Debtor's Plan must propose payments sufficient to cover the 

attorney's fees, administrative expenses and secured claims to be paid through 

the Plan, in addition to Debtors' projected disposable income which must be 

paid to ‘unsecured creditors’ alone.” 

 

U.S. Bankruptcy Judge: Hon. Terry L. Meyers 

These are above-median chapter 13 debtors.  Their B22C showed projected 

disposable income (PDI) of $1,100.  The plan proposed ―monthly payments of 

$304.00 (4 months), $1,607.00 (25 months), and $1,687.00 (31 months)‖ for a 

total of $94,000.  After payment of secured claims, trustee and attorneys fees 

etc, the plan would pay $6,100 to unsecured creditors.   The trustee objected, 

apparently because not enough was being paid to unsecured creditors.  The 

debtors argued that their actual expenses were higher than the IRS charts and 

therefore their PDI was less than the B22C and that they were paying the full 

amount that they were capable of paying.  The court denied confirmation 

because ―Debtor's Plan must propose payments sufficient to cover the attorney's 

fees, administrative expenses and secured claims to be paid through the Plan, in 

addition to Debtors' projected disposable income which must be paid to 

‗unsecured creditors‘ alone.‖ 

―Debtors' attempt at confirmation argues, in essence, that the Form 22C mark—

whatever it might accurately be—is irrelevant and that schedules I and J alone, 

together with testimony supporting those budget schedules, should be held an 

acceptable alternative means to determine disposable income for above-median 

income debtors.‖  They based this argument on the Supreme Court ruling in 

Lanning v. Hamilton.  The court stated: 
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―A fair reading of Lanning indicates that the Supreme Court did not 

there discard the BAPCPA amendments to § 1325, nor jettison the 

calculation of current monthly income or disposable income under the 

Code that finds expression in each chapter 13 case through Form 22C. 

To the contrary, it was clear that Form 22C is to be followed, except in 

those exceptional cases where a forward-looking approach is required 

to take into account ‗known or virtually certain‘ information impacting 

the debtor's income or expenses.  The term ‗projected‘ allowed for such 

an approach.  But the Supreme Court clearly did not sacrifice the means 

test in favor of schedules I and J in every case, or validate a reversion 

to pre-BAPCPA practice.  The contention, here, that the Court should 

use Form 22C only if it is, in Debtor's terms, ‗reasonably connected‘ to 

schedules I and J reaches too far.  Indeed, if in order to look beyond 

Form 22C all that was required was a showing that a debtor's actual 

expenses varied from the standard expenses allowed under the means 

test, deviation from Form 22C would be the rule, not the exception.‖ 

He states ―as explained by the Supreme Court in Ransom, Debtors may claim 

only the standard allowance, rather than their actual expenses.‖ 

 

In re Red Mountain Machinery Company, 448 B.R. 1 (Bkrtcy AZ 

April, 2011, Haines R. J.)  

Issue:  Can the unsecured claim here be separately classified in the chapter 11 

Plan?  Are the other requirements for confirmation of the plan met here?  

 

Holding:  Yes   

 

U.S. Bankruptcy Judge: Hon. Randolph Haines 

The chapter 11 plan here classified the bank‘s deficiency unsecured claim 

separate from the other unsecured claims.  The bank objected to the 

classification.  The debtor argued that the classification was proper because the 

debtor sued the bank in bankruptcy court on various theories.  Judge Haines 

overruled the objection.   

―Here, the Court finds as a fact that the deficiency claim of Comerica 

and the general unsecured claims are not substantially similar.  This 

factual finding is based on the undisputed facts that (1) Comerica's 

deficiency claim may be paid from a non-debtor source, namely by the 

guarantees of Owen and Linda Cowing, whereas none of the general 
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unsecured claims is so guaranteed; (2) Comerica's deficiency claim, 

unlike all the other unsecured claims, is embroiled in litigation with the 

Debtor, as a result of which it may be equitably subordinated, equitably 

disallowed, or offset by the Debtor's own claims against Comerica; and 

(3) the deficiency claim could be paid in full and/or differently than are 

all other unsecured claims, because the Plan provides that the claims in 

Class 9 shall be paid in accordance with any final order in the adversary 

proceeding.‖ 

Further, there were other impaired classes that voted for the plan therefore the 

separate classification was not improper gerrymandering.  The bank also 

objected to the plan saying it was not feasible, the interest being offered on the 

secured claim was too low and the plan violated the absolute priority rule.   

As to feasibility, the court weighed the evidence produced at trial and found the 

plan feasible.  As to the interest rate, the plan offered 6%, the bank wanted 

9.5% (note the collateral was equipment).  Again, the court reviewed the 

evidence and found that the interest rate should be 6.5%.  As to the absolute 

priority rule, the plan proposed that the owners would contribute new value of 

$480,000 to be used to pay administrative expenses.  The court said that this 

was considerably more than the value of the interest being retained and met the 

other requirements.  The opinion contains a nice summary of the new value 

issue in these plans.  Note, he did not require an auction even though he 

discussed LaSalle.    

 

In re Castillo, 2011 WL 1638164  (Bkrtcy N.D. CA April, 2011, 

Carlson J.)  

Issue:  Did the attempt by debtor‘s chapter 7 counsel to collect his fee 

postpetition violate the discharge injunction?  Is disgorgement of all fees the 

appropriate remedy?  

 

Holding:  Yes   

 

U.S. Bankruptcy Judge: Hon. Thomas Carlson 

The debtor agreed to pay his attorney $1,500 for the chapter 7.  He paid $500 

upfront.  Debtor‘s counsel did quite a bit of work postpetition including dealing 

with the IRS and attempting to stop a separate garnishment.  About a month 

after he filed the case, counsel sent the debtor the following email:  ―Alex-you 

are past due on the $1,000 due on your case. Please send the balance to us as 
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soon as possible to ensure that your case is not dismissed.‖  The debtor wrote a 

letter to the judge advising him of the email.  Judge Carlson ordered 

disgorgement of all fees.  ―The court determines that Shemtoub received 

compensation in a manner that violated the automatic stay and the discharge 

injunction, because Shemtoub e-mailed Debtor postpetition to demand payment 

of fees owing under the prepetition retainer agreement, because Shemtoub 

collected $200 postpetition on account of fees owing under the prepetition 

retainer agreement, and because Debtor's obligation to pay the prepetition fees 

was discharged.  The appropriate remedy for Shemtoub's violation of the 

Bankruptcy Code is disgorgement of all fees paid by Debtor to Shemtoub (pre- 

and postpetition), less the $299 chapter 7 filing fee.‖   

 

In re Nelson, 451 B.R. 918 (Bkrtcy OR April, 2011, Perris J.)  

Issue:  Is the debt here a Domestic Support Obligation (DSO) or a general 

unsecured debt?    

 

Holding:  A general unsecured debt. 

 

U.S. Bankruptcy Judge: Hon. Elizabeth Perris 

The debtor and his ex-wife were divorced about two years before the debtor 

filed chapter 13.  The divorce settlement agreement ―required [the debtor] to 

‗assume and pay‘ the debt secured by the house and to ‗hold Wife harmless and 

indemnify her from‘ that debt.‖  Both parties waived rights to support.  The 

marriage lasted about two years.  The agreement also provided that if a 

bankruptcy case was filed, the debt would be a DSO and be non-dischargeable.  

The house was in a non-judicial foreclosure when the bankruptcy was filed and 

the debtor apparently decided to give it up.  The plan treated the obligation to 

ex-wife as a general unsecured debt.  The ex-wife objected saying that the 

obligation was a DSO and must be paid in full.   

Judge Perris found the debt to be a general unsecured obligation.  ―The issue is 

whether the obligation is in the nature of support.  In making that 

determination, ‗the court must look beyond the language of the decree to the 

intent of the parties and to the substance of the obligation.‘‖  ―Factors to be 

considered in determining the intent of the parties include ‗whether the 

recipient spouse actually needed spousal support at the time of the divorce[,]‘ 

which requires looking at whether there was an ‗imbalance in the relative 

income of the parties‘ at the time of the divorce.  Other considerations are 

whether the obligation terminates on the death or remarriage of the recipient 
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spouse, and whether payments are made directly to the spouse in installments 

over a substantial period of time.  The labels the parties used for the payments 

may also provide evidence of the parties' intent.‖  ―The stipulated judgment 

contains a number of provisions that, read together, make the intent of the 

parties with regard to support anything but clear.  Some of those provisions are 

plainly inaccurate; others are merely ambiguous when read with the document 

as a whole.  As mentioned above, the waiver of support provision is contrary to 

the provision making assumption of debts ‗in the nature of support, which is not 

dischargeable in bankruptcy.‘‖  Additionally, Judge Perris heard testimony and 

decided that there was no intent that the obligation to pay the mortgage would 

be support or was based on the relative financial needs of the parties.  It was 

apparently just boilerplate in the written agreement.   

 

In re Stanwyck, 450 B.R. 181 (Bkrtcy C.D. Ca. May 2011, Carroll P. 

J.)  

Issue:  Are motions to dismiss adversary complaints appropriate here?  Is the 

plaintiff here a ―vexatious litigant‖?  Should the plaintiff be required to post a 

security bond before proceeding?   

 

Holding:  Yes as to each.   

 

U.S. Bankruptcy Judge: Hon. Peter Carroll 

 

The debtor, a disbarred attorney, brought five adversary proceedings alleging 

violations of the automatic stay against numerous persons.  This is an FRCP 

12(b)(6) motion to dismiss brought by numerous parties.  The motions also seek 

a finding as to several parties that the plaintiff is a vexatious litigant and should 

post a security bond before proceeding.   

 

Judge Carroll granted the motions to dismiss and ordered the debtor not to file 

any further cases without permission and ordered him to post a security bond of 

$925,000 to cover ―the reasonable amount of attorneys fees and costs that may 

be incurred by each of the 37 named Defendants in defense of the litigation.‖ 

 

As to rule 12(b)(6), ―Rule 8(a) [requires] that a complaint will not survive a 

motion to dismiss under Rule 12(b) unless ‗the non-conclusory‘ ‗factual 

content,‘ and reasonable inferences from that content . . . plausibly [suggest] a 

claim entitling the plaintiff to relief.‘  A claim has facial plausibility when the 

plaintiff pleads factual content that allows the court to draw the reasonable 
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inference that the defendant is liable for the misconduct alleged.  A pleading 

that offers ‗labels and conclusions‘ or ‗a formulaic recitation of the elements of 

a cause of action will not do.‘‖     

 

As to the vexatious litigant issue,   

―Before imposing a pre-filing order against a vexatious litigant in the 

Ninth Circuit, the court must: (1) give the litigant notice and an 

opportunity to be heard before the order is entered; (2) compile an 

adequate record for review; (3) make substantive findings as to the 

frivolous or harassing nature of the litigant‘s actions; and (4) draft an 

order that is ‗narrowly tailored to closely fit the specific vice 

encountered.‘‖   

 

―[Other] factors are: ‗(1) the litigant‘s history of litigation and in 

particular whether it entailed vexatious, harassing or duplicative 

lawsuits; (2) the litigant‘s motive in pursuing the litigation, e.g., does 

the litigant have an objective good faith expectation of prevailing?; (3) 

whether the litigant is represented by counsel; (4) whether the litigant 

has caused needless expense to other parties or has posed an 

unnecessary burden on the courts and their personnel; and (5) whether 

other sanctions would be adequate to protect the courts and other 

parties.‖  

 

As to the security, referring to District Court Local Rule 83-8.1-8.2, Judge 

Carroll rules, ―In light of the complexity of the purported claims made the basis 

of Stanwyck‘s Complaint, the number of defendants named by Stanwyck in the 

Complaint, the amount of the alleged damages, and the reasonable amount of 

attorneys fees and costs that may be incurred by each of the 37 named 

Defendants in defense of the litigation, the court finds that security in the 

amount of $925,000 is appropriate.‖ 

 

This is a lengthy opinion that sets forth the factual basis for each of the findings 

above.  There is no analysis of the basis for the amount of the security. 

 

In re Heaton, 2011 WL 1980936 (Bkrtcy N.D. CA. May 2011, Jellen 

J.)  

Issue:  Is an award of attorneys fees to the debtor in this adversary proceeding 

appropriate?  Can the bank setoff the fees against the debt? 

 

Holding:  Yes as to the award.  No as to the setoff.      
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U.S. Bankruptcy Judge: Hon. Edward Jellen 

 

The bank sued this chapter 7 debtor seeking non-dischargeability based on a 

―commercial guaranty‖ made by the debtor.  The debtors prevailed and 

requested attorneys fees under the terms of the guaranty; the language in the 

agreement specifically included fees for proceedings in bankruptcy court.  The 

bank opposed the fees arguing that the complaint was for a tort, not a breach of 

contract.  The court awarded the fees saying, for one thing, the bank sought fees 

under the contract in its complaint.  Second, ―[t]he liability that [the bank] 

sought to render nondischargeable was a contractual liability arising under the 

Commercial Guaranties, not a tort liability.  This is clear from the fact that the 

Debtors have no debt to [the bank] other than the debt that arose under the 

Commercial Guaranties.  Indeed, [the bank‘s] complaint herein prays for ‗an 

order determining that the amount the Heatons owe to [the bank] on the 

Guaranty and New Guaranty are nondischargeable in the Bankruptcy case ...‘‖  

As to setoff, a prepetition debt generally cannot be setoff against a postpetition 

debt.  Plus, ―[t]he right of setoff is permissive, not mandatory; its application 

‗rests in the discretion of [the] court, which exercises such discretion under the 

general principles of [equity].‘‖   

 

In re Kamell, 451 B.R. 505 (Bkrtcy C.D. CA. May 2011, Albert J.)  

Issue:  Is the absolute priority rule still mandatory in individual chapter 11 

cases?   

 

Holding:  Yes.    

 

U.S. Bankruptcy Judge: Hon. Ted Albert 

 

An unsecured class voted against the debtor‘s plan.  The largest creditor in the 

class, a creditor holding a large unsecured portion of a secured claim, filed an 

objection to confirmation arguing that the plan therefore violated the absolute 

priority rule and could not be confirmed.   

 

Judge Albert agreed and ruled that the absolute priority rule remains and denied 

confirmation of the plan.  Section 1129(b)(2)(B) sets forth the absolute priority 

rule that equity may not retain its interests if the unsecured class is not paid in 

full and votes against the plan.  BAPCPA amended section 1129(b)(2)(B) to say 

―in a case in which the debtor is an individual, the debtor may retain property 

included in the estate under section 1115, subject to the requirements of 
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subsection (a)(14) of this section.‖  Section 1129(a)(14) requires that the debtor 

pay his net disposable income for five years.  Section 1115 provides that 

property of the chapter 11 estate ―includes‖ all property identified in section 

541 and post-petition earnings.  Judge Albert writes, ―An ambiguity arises over 

what is meant by the term ‗included in the estate under section 1115‘ as used in 

§1129(b)(2)(B)(ii) since §1115 begins by providing that the usual definition of 

‗property of the estate‘ defined at §541 is now augmented in individual 11s by 

certain after-acquired property and post-petition earnings.  Indeed, new §1115 

echoes this question by use of the very word ‗includes‘ in the initial paragraph, 

suggesting that new categories of property are ‗in addition to‘ what has 

historically defined property of the estate in §541.‖  He argues that the new 

exception to the absolute priority rule was required to allow the debtor to keep 

that portion of his earning to pay his monthly living expenses since property of 

the estate includes 100% of post-petition earnings.  ―The court is not persuaded 

by this vague language that Congress meant to abrogate the absolute priority 

rule out of individual chapter 11s entirely.‖ 

 

 

In re Rinard, 451 B.R. 12 (Bkrtcy C.D. CA. May 2011, Clarkson J.)  

Issue:  In a second filing, is the automatic stay terminated as to the debtor only, 

or as to the debtor and property of the estate?   

 

Holding:  Terminated as to the debtor only.   

 

U.S. Bankruptcy Judge: Hon. Scott Clarkson 

 

This ―Chapter 7 case is the Debtor‘s second case filed within a year.‖  The 

debtor filed two motions to extend the stay which were denied.  The first was 

denied for failure to pay a filing fee.  The second was denied by Judge 

Donovan.  ―It is not clear to this Court why the second attempt was denied 

without a hearing.‖  A foreclosure sale was subsequently set.  The creditor did 

not seek relief from stay first and the property remained property of the estate.  

It appeared to the court that there was about $600,000 of equity in the real 

property.  The debtor and the trustee filed a ―Joint Emergency Motion of Debtor 

and Trustee for Order Determining That Automatic Stay Pursuant to 11 U.S.C. 

Section 362(a) Has Not Been Terminated With Respect to the Estate.‖   

 

The code states in section 362(c)(3)(A) that the automatic stay in a second case, 

unless extended by court order, ―shall terminate with respect to the debtor on 

the 30th day after the filing of the later case…‖ 
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Judge Clarkson subsequently entered an order enjoining the foreclosure sale 

from proceeding.  He first rejected the reasoning of the BAP case of In re 

Reswick and found that the language of 362(c)(3)(A) is not ambiguous.  ―The 

plain text of §362(c)(3)(A) is crystal clear that the automatic stay is terminated 

with respect to the Debtor.  There is no mention of the Estate in the text.  There 

are no fuzzy words; there are no hanging paragraphs; there are no words 

requiring a dictionary.‖  The stay terminates ―with respect to the debtor‖ only.     

 

He then rules that the BAP ruling in Reswick is not binding on him, in part 

because BAPCPA permits the BAP to certify an issue directly to the Circuit 

Court of Appeals.  ―If Congress believed that decisions of BAPs across the 

nation were authoritative and precedential (which would then grant BAPs more 

authoritative/precedential value than Article III district courts surely possess), 

there would have been no need to include BAPs with the power to certify direct 

appeals from bankruptcy courts to Circuit Courts of Appeals.  The BAP could 

simply take the appeal, forget certification, and provide authoritative 

pronouncements, tout de suite.  Implicit in the inclusion of the BAP as a 

‗certifier‘ is the Congressional determination that BAPs could not make 

authoritative or precedential determinations, and instead confirm that Circuit 

Courts of Appeals are to exercise this role.‖ 

 

Judge Clarkson then goes through the basis for issuing a restraining order and 

finds that it is appropriate. 

 

In re Balas and Morales, 449 B.R. 567 (Bkrtcy C.D. CA. June 2011, 

Donovan J.)  

Issue:  Are two men, properly married under the laws of California, eligible to 

file a joint bankruptcy case?   

 

Holding:  Yes.  Note:  Nineteen Central District judges concurred and signed 

this opinion.  

 

Counsel for the debtors:  Peter Lively and  Rob Pfister. 

 

U.S. Bankruptcy Judge: Hon. Thomas Donovan 

 

The debtors, two men, filed a joint chapter 13 petition.  They were married ―to 

each other‖ under California law in 2008 ―and remain married today.‖  The US 

Trustee filed a Motion to Dismiss for ―cause.‖  It cited the Defense of Marriage 
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Act, ―DOMA,‖ 1 U.S.C. section 7, which ―defines the term ‗spouse‘ for the 

purpose of applying federal law, as ‗a person of the opposite sex who is a 

husband or a wife.‘‖ 

 

Judge Donovan wrote:  ―The issue presented to this court is whether the 

Debtors, who are legally married and were living in California at the time of the 

filing of their joint petition, are eligible to file a ‗joint petition‘ as defined by § 

302(a).‖  ―In this court‘s judgment, no legally married couple should be entitled 

to fewer bankruptcy rights than any other legally married couple.‖        

 

Judge Donovan denied the motion.  ―This case is about equality, regardless of 

gender or sexual orientation, for two people who filed for protection under Title 

11 of the United States Code (Bankruptcy Code).‖  ―[T]he court here discerns 

no valid, defensible governmental interest advanced by dismissing the Debtors‘ 

bankruptcy case or requiring, as the Motion to Dismiss suggests, that the 

Debtors consent [under the duress of DOMA] to ‗voluntarily sever their joint 

petition by a date certain.‘‖  After a lengthy constitutional equal protection 

analysis, Judge Donovan concluded, ―The Debtors have demonstrated that 

DOMA violates their equal protection rights afforded under the Fifth 

Amendment of the United States Constitution, either under heightened scrutiny 

or under rational basis review.  Debtors also have demonstrated that there is no 

valid governmental basis for DOMA.‖  

 

Note:  The debtors‘ chapter 13 plan was confirmed on June 29, 2011.  The UST 

filed an Appeal of this order but withdrew the appeal a few weeks later.  

 

In re Hileman, 451 B.R. 522 (Bkrtcy C.D. CA. June 2011, Tighe J.)  

Issue:  Where the secured creditor has obtained relief from stay in a chapter 13 

case, does confirmation of a plan prevent the bank from foreclosing without 

further order of the court?     

 

Holding:  Yes 

 

U.S. Bankruptcy Judge: Hon. Maureen Tighe 

 

The debtor filed a chapter 13, her second case within one year and did not 

obtain an extension of the stay.  About five months later, her chapter 13 plan 

was confirmed.  The plan proposed to cure One West Bank.  A month later, the 

bank stopped accepting the debtor‘s payments and set a foreclosure sale for 
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about three months after that.  The debtor requested an injunction ordering the 

bank not to foreclose. 

 

Judge Tighe issued the injunction.  ―This controversy presents the question of 

whether OneWest is bound by the confirmed plan and enjoined from 

proceeding with enforcement of its lien, notwithstanding the lack of any stay in 

effect since May 12, 2010.  Secondly, if OneWest is bound by the terms of the 

confirmed plan, is the onus on a creditor whose collateral is affected by the plan 

to file an objection to a chapter 13 plan?  Lastly, OneWest wishes to know what 

it should do in this situation if the debtor defaults on either ongoing mortgage or 

plan payments.‖     

 

In answer she writes, ―Section 1327(a) provides that the provisions of a 

confirmed plan bind the debtor and each creditor, whether or not such creditor 

has objected to, has accepted, or has rejected the plan.‖ ―While the confirmation 

order itself does not effect a cure, In re Peters, 101 F. 3d 618, 619 (9th Cir 

1996), the creditor must still hold the foreclosure sale in abeyance and accept 

the payments provided for in the plan while it monitors whether the confirmed 

plan is carried out.‖  If One West did not like the plan, it should have objected.  

As to what the bank should do if the debtor breaches the plan in the future, 

―OneWest would need to obtain a decision that the plan is no longer binding so 

that foreclosure can proceed.  The Court would need to rule on whether the plan 

was followed, and the terms of the plan should be considered binding until the 

case is dismissed or a modification order is entered.  Thus, OneWest should 

bring a motion to dismiss the case or modify the plan if there is a default in 

payments.‖ 

 

Hamilton v. Greenwich Investors XXVI, LLC, 195 Cal.App.4th 1602 

(June 2011)  

Issue:  Where the debtor fails to schedule a claim against the bank, may the 

state court dismiss the case?     

 

Holding:  Yes 

 

The debtor filed a chapter 13 and ―did not list any claim against or any right to 

a setoff against Greenwich Investors.‖  Greenwich ultimately obtained relief 

from stay in the bankruptcy case.  During the bankruptcy case, the debtor sued 

Greenwich under various theories.  After relief was granted, the debtor sought a 

restraining order from the state court.  Greenwich demurred on the basis that the 

failure to list the claim as an asset barred the debtors from asserting it later.  
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The debtors ―insist that . . . judicial estoppel does not apply to nondisclosure 

unaccompanied by bad faith; that only the intentional assertion of an 

inconsistent position justifies the application of judicial estoppel; and that bad 

faith (or intent) is a factual matter that cannot be determined on demurrer.‖  But 

the debtor ―declared under penalty of perjury that the schedules he filed were 

true and correct, and he failed to list his claim against the bank, one of his 

principal creditors, in answer to an express question about counterclaims and 

setoffs.  The complaint shows the events on which plaintiffs base their fraud 

and breach of contract claims against the bank occurred many months before 

plaintiff filed his bankruptcy proceeding, so he must have known of the facts 

allegedly justifying the claim, yet he failed to disclose the claim.‖  ―[I]n 

completing bankruptcy schedules, a debtor should list any legal claims against a 

creditor whose wrongful conduct caused the bankruptcy; otherwise, an action 

on the claim is barred.‖   The court granted the motion and dismissed the case.   

 

Note:  see also, M&M Foods, Inc. v. Pacific Am. Fish Co., 196 Cal. App. 4th 

554 (June 10, 2011).  There the debtors listed the claim as "interest in 

collections from accounts receivable from former business activities."  The 

court found ―The vagueness of the listing supports a finding that the $700,000 

accounts receivable claim asserted in [plaintiff‘s] complaint was not scheduled 

adequately in [plaintiff‘s] bankruptcy proceeding.‖  Therefore it was not 

abandoned by the trustee and the debtor had no standing to bring the action.   

 

 

Heller Ehrman LLP Liquidating Debtor v. Arnold & Porter, LLP (In 

re Heller Ehrman), --- B.R. ---, 2011 WL 4542512 (Bkrtcy N.D. CA. 

September, 2011, Montali J.)  

Issue:  Does the bankruptcy court have jurisdiction to hear and enter a final 

judgment on the fraudulent conveyance actions here?       

 

Holding:  Yes (Note: this was reversed by the district court)   

 

U.S. Bankruptcy Judge: Hon. Dennis Montali 

 

The debtor filed number of fraudulent conveyances action against various law 

firms on the basis that the debtor had, as part of its prepetition dissolution, 

―agreed to waive its rights . . . to recover fees associated with such unfinished 

business and generated by its attorneys after their departure‖ and that that 

waiver was a fraudulent conveyance.  The defendant firms filed motions to 

withdraw the reference with the district court.  The basis for the motions are 



90 

© M. Jonathan Hayes 2012 

 

 

that under Stern v. Marshall ―bankruptcy judges do not have the authority to 

hear and determine fraudulent transfer actions that are specifically authorized 

by the Bankruptcy Code.‖  This is an advisory opinion to the district court 

arguing that the motions should be denied.   

 

Judge Montali argues that he does have jurisdiction notwithstanding Stern v, 

Marshall.  He first walks through Title 28, sections 1334 and 157.  There is no 

doubt that those sections give him jurisdiction to hear these matters.  The 

matters arise in a bankruptcy case and arise under the code.  ―[B]ut for the 

bankruptcy, Heller could not assert these claims at all.  As the transferor, it 

would lack standing had it not acquired the rights and duties of a trustee as a 

debtor-in-possession (and now as the liquidating debtor).‖  As to Stern he says 

that Roberts specifically states that the holding is narrow, limited to counter-

claims asserted against a person who filed a proof of claim, and therefore ―I am 

still bound by the Ninth Circuit‘s holding in In re Mankin, 823 F.2d 1296 (9th 

Cir. 1987), that fraudulent transfer actions are core whether arising directly 

under section 548 of the Bankruptcy Code or from state law (but made 

available to a bankruptcy estate under section 544(b)) and that Section 

157(b)(2)(H) (fraudulent transfers) does not violate Article III of the 

Constitution by authorizing bankruptcy judges to decide them.‖     

 

Judge Montali states more than once that if he is wrong, the district court can 

treat his rulings as proposed findings and enter judgment itself.  ―In summary, if 

the fraudulent transfer claims are ultimately determined to fall outside the scope 

of my authority they would still be related to the bankruptcy case. I could enter 

proposed findings and, as stated above, I could determine dispositive motions 

that do not require factual findings.‖    

 

Note:  In December, 2011, the District Court rejected the Motions to Withdraw 

the reference in In re Heller Ehrman, --- F.Supp. 2
nd

 ---, 2011 WL 6179149 

(N.D.Cal.)).  The court did however rule that ―Stern prevents the bankruptcy 

court from entering a final judgment on the claim at issue here.‖  ―By likening 

the claim in question explicitly to the fraudulent conveyance claims in 

Granfinanciera, this Court believes that Stern clearly implied that the 

bankruptcy court lacks constitutional authority to enter final judgment on the 

fraudulent conveyance claims presented here.‖ 

 

In re Diaz, 459 B.R. 86 (Bkrtcy C.D. CA. October, 2011, Jury J.)  

Issue:  Must a chapter 13 debtor contribute tax refunds received from 

prepetition earnings to the Plan?     
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Holding:  No.   

 

U.S. Bankruptcy Judge: Hon. Meredith Jury 

 

The chapter 13 debtor was, on the petition date, entitled to a tax refund on a 

return that had been filed.  The refund was claimed exempt.  The trustee 

demanded that the refund be turned over to him.  The debtor objected saying 

that the plan did not provide for turnover and the Order was therefore 

―overbroad.‖   

 

Judge Jury agreed with the trustee that the order was proper but that it included 

turnover only of refunds on postpetition earnings.  ―[T]he Supreme Court has 

held prepetition tax refunds are property and not income. Kokoszka v. Belford, 

417 U.S. 642 (1974).‖  It is also not income because ―Section 1322(a)(1) states 

that the plan shall:  Provide for the submission of all or such portion of future 

earnings or other future income of the debtor to the supervision and control of 

the trustee as is necessary for the execution of the plan.  Section 1322(a)(1) uses 

the phrase ‗future income,‘ not current monthly income.‖  The trustee also 

argued that the turnover required under section 1325(b)(1)(B), i.e., the 

―prepetition tax refund is disposable income received during the commitment 

period.‖  But the court said ―the plain meaning of the Code mandates the 

Trustee only capture projected or future income.‖   

 

The court finished with a ―recommendation‖:  

The Court recognizes that its decision imposes a burden on the Trustee 

with regard to capturing five years of tax refunds for five years in a 

plan, or three as the case may be.  The Court, however, is satisfied that 

the Trustee has the ability to hold cases open until the final tax refund, 

accrued on earnings within the commitment period, is received by the 

Debtors.  The Court also recognizes that certain debtors may prefer 

paying the prepetition tax refund in return for a discharge as soon as 

their final plan payment is submitted.  Accordingly, the Court 

recommends that the Trustee permit debtors to make an election to 

either contribute the prepetition tax refund to the plan or delay their 

discharge.  This election could be in the form of an order provision 

which specifies by year the five (or three) years of refunds the debtor 

will pay into the plan. 
 

 


